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PREFACE 


This is a third edition of the Law of Evidence, originally 
prepared in 1912, for the use of students in the Brooklyn 
Law School of St. Lawrence University. Because, quite 
unexpectedly, it found favor among attorneys, it was re- 
vised in 1923, with their needs in mind, by expanding the 
discussion of the principles and citations. It was thought 
that the terseness of statement and the precision and 
economy of citation which had made the students’ edition 
attractive to attorneys, should ever be borne in mind, in an 
attempt to meet their needs more satisfactorily. Apparently, 
the emphasis on fundamentals, which is essential to a stu- 
dent, is fully as important in serving the busy lawyer, who 
desires a quick guide to the leading case on a particular 
question. 

Accordingly this third edition has been prepared, with 
these principles in mind. The method which the users of 
the earlier editions found meritorious, has been retained. 
This edition is for students’ use and, also, by reason of its 
restriction to leading authorities, a ready and quick attor- 
neys’ guide or trial manual. Except where the citation of 
other than New York authorities is necessary to an intelli- 
gent appreciation of the subject matter, cases of other juris- 
dictions and the historical common law authorities are not 
cited. Indeed, on most subjects, the New York cases form 
the best modern discussion of the existing rules of evidence. 

The cases have been brought down to date and the new 
tendencies noted. 

Recognizing that the value of the book is proportionate 
to and measured by the accuracy and completeness of the 
index, special effort has been devoted, in this, as in former 
editions, to this feature. 

WILLIAM PAYSON RICHARDSON 
September 1, 1928. 
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THE LAW OF EVIDENCE 


CHAPTER I. 
DEFINITIONS AND JUDICIAL NOTICE 


§ 1. Evidence Defined. 


“Evidence, in legal acceptation, includes all the means by 
which any alleged matter of fact, the truth of which is sub- 
mitted to investigation, is established or disproved.’’ Green- 
leaf on Ev., 16th Ed., sec. 1. Professor Thayer defines it in 
the following language: ‘‘Evidence is any matter of fact 
which is furnished to a legal tribunal, otherwise than by 
reasoning or a reference to what is noticed without proof, 
as the basis of inference in ascertaining some other matter 
of fact.” 3 Harvard Law Rev. 142. 


In rendering a judgment the court must assume the exis- 
tence or non-existence of certain facts, and as the facts do 
not ordinarily occur in the presence of the court, some 
method must be employed for imparting to it knowledge of 
the facts in issue. The information on which the court is 
to base its decision must be received according to certain 
prescribed rules of law. These rules we designate as the 
law of evidence. 


§ 2. Evidence and Proof Distinguished. 


Proof is the effect or result of evidence. The evidence or 
information may or may not be sufficient proof to establish 
the alleged facts. To illustrate: If one is charged with is- 
suing counterfeit money, it may be shown that he was in 
possession of spurious coins; that tools and instruments for 
making money were secreted on his premises; that he had 
made contradictory statements as to the charge against 
him; and his demeanor when arrested may be shown. Any 
or all of these might be evidence tending to show his guilt, 
yet not sufficient proof thereof. Greenleaf on Ev., 16th Ed., 
sec. 1. 
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§ 3. Direct and Circumstantial Evidence. 


For a clear and concise discussion of direct and circum- 
stantial evidence and their relative advantages, read the 
opinion in the case of Commonwealth v. Webster, 5 Cush. 
(Mass.) 295, 52 Am. Dec. 711, 723. 


Direct evidence is that which tends to show a fact or mat- 
ter in issue without the intervention of proof of any other 
fact. Evidence is direct and positive when the facts in dis- 
pute are sworn. to by those who have actual knowledge of 
them by means of their senses; as, in the case of an assault, 
that the witness saw the defendant inflict the blow. But it 
frequently happens that no person was present on the oc- 
casion of the assault, and consequently that no one can be 
called to testify to it. The necessity of resorting to other 
means of proof is obvious. Crimes are secret. Most men, 
conscious of criminal purposes and engaged in the execu- 
tion of criminal acts, seek the security of secrecy and dark- 
ness. It is therefore necessary to use all other modes of 
evidence besides that of direct testimony, provided such 
proofs may be relied on as leading to safe and satisfactory 
conclusions. 


Circumstantial evidence is evidence that relates to facts 
other than those in issue, which, by human experience, have 
been found to be so associated with the fact in issue that 
the latter may be inferred therefrom. 


Under certain conditions, from the proof of one fact or 
set of circumstances, we may reasonably infer or presume 
certain other facts; as when footprints are discovered after 
a recent snow, it is certain that some animated being has 
passed over the snow since it fell; and, from the form and 
number of the footprints, it can be determined with equal 
certainty whether they are those of a man, a bird, or a 
quadruped. Circumstantial evidence, therefore, is founded 
on experience and observed facts and coincidences, estab- 
lishing a connection between the known and proved facts 
and the facts sought to be proved. Commonwealth v. Web- 
ster, supra; State v. Avery, 118 Mo. 475, 21 S. W. 193. 
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§ 4. Relevant, Irrelevant, and Material Evidence. 


The word “relevant” means that any two facts to which 
it is applied are so related to each other that according to 
the common course of events one either taken by itself or 
in connection with other facts proves or renders probable 
the past, present, or future existence or non-existence of the 
other. Chamberlayne, Modern Law of Evidence, sec. 55. 
“Relevant’” as applied to evidence, must be understood as 
touching upon the issue which the parties have made by 
their pleadings, so as to assist in getting at the truth of the 
facts disputed. Whatever evidence will withstand this test 
should not be objected to, unless to admit it would be to 
override some other formal rule of evidence. Porter v. 
Valentine, 18 Misc. 213, 41 N. Y. S. 507. The case of 
State v. Ward, 61 Vt. 153, 17 Atl. 483, presents the question 
as to the relevancy of an experiment by which a horse, sup- 
posed to have been driven by the accused, to the place where 
the accused is charged with committing arson, was subse- 
quently driven over the same route. Left to itself and with- 
out guidance the horse made all the turns conforming to the 
theory of the prosecution’s case including turning around at 
the destination and returning to the barn. The court said, 
in discussing the relevancy of this evidence, “We think the 
testimony had a tendency to create in the mind a persuasion 
that the horse had been there before—to render that fact 
evident. The question is not how strong a persuasion, but 
had it a tendency to create any? We think the invariable 
answer would be ‘Yes,’ and the testimony was properly 
admitted.” 


Evidence is irrelevant when it does not tend to establish © 
or create a belief as to the existence or non-existence of 
substantial facts which are in issue. Thus, in an action to 
recover damages for the breach of a contract or where the . 
existence of a contract is denied, the defendant should not 
be permitted to introduce evidence attacking the character 
of the plaintiff, because such evidence, since it does not tend 
to disprove the plaintiff’s claim, is wholly irrelevant. Tay- 
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lor v. Heft, 150 App. Div. 509, 185 N. Y. S. 450, Richard- 
son’s Cases in Evidence, p. 182. 


Evidence is material when it has an effective influence or 
bearing on the question in issue. Would the evidence, if | 
introduced, tend to establish some controversial fact? If so, 
it is material. Porter v. Valentine, supra. 


§ 5. Competent and Satisfactory Evidence. 


The distinction between competent and satisfactory evi- 
dence is well stated by Greenleaf. He says: “By competent 
evidence is meant that which the very nature of the thing 
to be proved requires, as the fit and appropriate proof in 
the particular case, such as the production of a writing 
where its contents are the subject of inquiry.” 

Satisfactory evidence is that amount of proof which is 
necessary to lead the jury to a conclusion. 

The first question is, is the evidence competent, 2. e., shall 
it be admitted at all? The next question is, is the evidence 
sufficiently strong to satisfy an unprejudiced mind? The 
first is a question of law which must be answered by the 
Court. The second is a question of fact to be decided by 
the jury. Greenleaf on Ev., 16th Ed., sec. 2. 


§ 6. Fact Defined. 


Thayer defines a fact thus: “The fundamental conception 
of a fact is that of a thing as existing or being true.” He 
says, “It is not limited to what is tangible, or visible, or in 
any way the object of sense; things invisible, mere thoughts, 
intentions, fancies of the mind, when conceived of as exist- 
ing, or being true are conceived of as facts.’ Thayer’s 
Preliminary Ev., p. 191. 


§ 7. What Need Not Be Proved. 
Evidence is unnecessary to prove: 


a. That which is judicially noticed. Greenleaf on Ev., 
16th Ed., sec. 3a. 


b. That which is presumed, unless and until evidence 
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rebutting the presumption is admitted. Thayer’s Cases on 
Evidence, 2d Ed., p. 38. 

ce. That which is admitted either by the pleadings or by 
_ the parties in open court. Greenleaf on Ev., 16th Ed., sec. 
186; People v. Walker, 198 N. Y. 329, 91 N. E. 806. 


§ 8. Judicial Notice Defined. 

Judicial notice is the knowledge which a judge will of- 
ficially take of a fact without proof. In Neville v. Kenney, 
125 Ala. 149, 28 So. 452, at p. 454, it is thus defined: ‘“Judi- 
cial knowledge of a fact is but.a rule of evidence that dis- 
penses with the necessity of offering evidence as to such 
fact.” This doctrine is based largely on considerations of 
expediency and convenience, for there can be no judicial in- 
vestigation without judicially noticing something. 

In Lumley v. Gye, 2 El. & Bl. 266, 118 Eng. Rep. 749, it 
was said that “judges are not necessarily to be ignorant in 
court of what everybody else, and they themselves out of 
court, are familiar with.” : 


§ 9. Judge’s Private Knowledge. 

There is a real but elusive line between a judge’s per sonal 
knowledge as a private man and his knowledge as a judge. 
As a judge he may have to ignore what he knows as an in- 
dividual observer. In Shafer v. Eau Claire, 105 Wis. 239, 
81 N. W. 409, it was held to be error for the trial judge to 
exclude a witness because the offer of his testimony was 
contrary to what the judge knew, from his own personal 
knowledge, to be a fact. 

It is often difficult to distinguish between knowledge of 
a fact by observation and knowledge of a fact by notoriety 
(common knowledge) ; but the distinction is an important 
one, for in the former case a judge may not take judicial 
notice of the fact, whereas in the latter he may. 


§ 10. Jurors’ Private Knowledge. 
Jurors are required to base their conclusions entirely on 
the evidence in the case and must not permit their findings 
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to be influenced by any fact known to them personally and 
based on their own private observation. They are allowed, 
however, to act upon matters of common knowledge with- 
out any testimony on those matters, but such matters must, 
of course, be facts of which the Court may take judicial . 
notice. It would be obviously absurd for proof to be re- 
quired of all the simple and universally known facts of hu- 
man existence. It would be equally absurd for the Court to 
be obliged to charge expressly in every case that it will take 
judicial notice of such facts. Where facts are so universally 
known and accepted as to be beyond dispute, both Court 
and jury may take them for granted. In a Massachusetts 
case the Court said: ‘Now everybody who knows what 
gin is, knows not only that it is liquor, but also that it is 
intoxicating. And it might as well have been objected that 
the jury could not find that gin was a liquor, without evi- 
dence that it was not a solid substance, as that they could 
not find that it was intoxicating, without testimony to show 
it to be so. No juror can be supposed to be so ignorant as 
not to know what gin is. Proof, therefore, that the de- 
fendant sold gin is proof that he sold intoxicating liquor. 
If what he sold was not intoxicating liquor, it was not gin.” 
Commonwealth v. Peckham, 2 Gray (Mass.) 514. 


§ 11. Agreed Facts. 


If an agreed statement of facts does not conform to what 
is judicially known, the latter will prevail. This was the 
rule recognized in Russ v. City of Boston, 157 Mass. 60, 31 
N. EB, 708: : 


§ 12. Judicial Notice Against Evidence. 


Uncontroverted evidence establishing a fact does not 
preclude the Court from exercising its judicial knowledge 
and finding the facts to be otherwise. Hunter v. New York, 
Ontario & Western R. R. Co., 116 N. Y. 615, 23 N. E. 9, 
6 L. R. A. 246, 23 C. J., p. 38, note 26 (a), Richardson’s 
Cases in Evidence, p. 4. 
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§ 13. Judicial Notice by Appellate Courts. 

An appellate court may, for the purpose of reversing a 
judgment, judicially notice facts not brought out at the 
trial. Hunter v. New York, Ontario & Western R. R. Co., 
BLOWN as, O15,925 9 Ney LO) Gila, RatAs.240,. 25. C..0 50Dp OS) 
note 26 (a), Richardson’s Cases in Evidence, p. 4. 


§ 14. Facts Judicially Noticed not Necessarily True Be- 
yond Question. 

Taking judicial notice does not imply that the fact of 
which judicial notice is taken is true beyond question. It 
simply represents that there is a common opinion among 
people which has been so universally accepted that it has 
become a part of common knowledge that the given fact 
exists. Usually, however, what is judicially noticed is not 
a matter concerning which there is any controversy; as 
the location and boundaries of the Great Lakes, the course 
of the Hudson River, and other geographical features of 
the country. Thayer’s Cases on Evidence, 2d Ed., p. 16, 
note 3. 


§ 15. What Will Be Judicially Noticed. 

No fixed rule can be laid down establishing what will 
be judicially noticed. Courts are found noticing, from time 
to time, a varied array of unquestionable facts, ranging 
throughout the data of commerce, industry, history, natural 
science, and law. Greenleaf on Ev., 16th Ed., sec. 5. 

In a general way, it may be said that courts will notice, 
without proof, all notorious facts; 7. e., facts which are a 
part of the general knowledge of the country. 

In Town of North Hempstead v. Gregory, 53 App. Div. 
350, 65 N. Y. S. 867, the Court said: “Whether a fact be 
judicially noticed as notorious obviously depends upon the 
particular view, the judicial knowledge, or the judicial rea- 
soning of the Court as to the common knowledge of man 
thereof, or what is generally known. Care must be taken 
that the requisite notoriety exists, Every reasonable doubt 
must be resolved in the negative,” 
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§ 16. Judicial Notice of Things Unknown to the Court. 


Judges frequently take judicial notice of matter which, 
at a given moment, may be unknown to them. In such 
cases recourse is had to such documents, references, and 
repositories as are worthy of belief and confidence. The 
court may also require assistance from the parties in thus 
instructing itself. School District v. Insurance Co., 101 
U. S. 472, 25 Law. Ed. 868; Hunter v. New York, Ontario & 
Western R..R. Cos 116 N. Y.6f5, 23 NOE: 9,6. bo Ro A. 246; 
23 C. J., p. 38, note 26 (a), Richardson’s Cases in Evi- 
dence, p. 4; Munshower v. State, 55 Md. 11; Matter of 
Lithuanian Workers’ Literature Society, 196 App. Div. 262, 
I87TON:. Yes 612: 


§ 17. Classification of Things Judicially Noticed. 


There can be no particular sequential classification of 
things judicially noticed. But, for convenience, we shall 
classify matters which the courts will notice without proof, 
as follows: 


1. Matters of law, and 
2. Matters of fact. 


I. MATTERS OF LAW 


§ 18. The Law of the Forum. 


Judicial notice will always be taken of the law of the 
forum, whether statutory or based upon judicial decisions. 


§ 19. Public Statutes of the Forum. 


A state court will always take judicial notice of a public 
statute of its own state and it is, therefore, unnecessary to 
plead such a statute or offer it in evidence or even to call 
it specifically to the attention of the Court, although this 
may be done for the purpose of refreshing the judge’s 
memory. Long Island R..R. Co. v. City of New York, 199 
N. Y. 288, 303, 92 N. E. 681. 
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§ 20. Foreign Law. 

No state court can take judicial notice of a common or 
statutory law of a sister state. The law must be pleaded 
and evidenced as any other fact before cognizance can be 
taken of it. It is well settled that a court cannot take ju- 
dicial notice of a specific rule of law of another state or 
country, although it may take judicial notice of the general 
system of law upon which the jurisprudence of the country 
is based. See 34 L. R. A. (N.S.) 262, note; Van Wyck v. 
Realty Traders Inc., 215 App. Div. 254, 213 N. Y. S. 28. 
The common law is presumed to prevail in all states ex- 
cept those which adopted the civil law, such as Louisiana. 
Louisiana International Text Book Co. v. Connelly, 206 
N. Y. 188, 99 N. E. 722. See, also, Hanna v. Lichtenhein, 
225 N. Y. 579, 122 N. E. 625, 67 L. R. A. 34, note; Hanley 
v. Donoghue, 116 U. 8S. 1, 29 Law. Ed. 535, 6 Sup. Ct. Rep. 
242, Richardson’s Cases in Evidence, p. 15. Courts will 
take judicial notice that the common law was in force 
throughout the British Empire at the time of our separa- 
tion and in the absence of proof to the contrary we pre- 
sume, also, the law remains unchanged. Stokes v. Macken, 
62 Barb. (N. Y.) 145. Judicial notice will be taken of the 
historical fact that the common law is not and never was 
in force in France and that the civil law is the foundation 
of French jurisprudence, but not of its details. Matter of 
Hall, 61 App. Div. 266, 70 N. Y. S. 406; Barrielle v. Bett- 
man, 199 Fed. 838. The same rule applies as to the law 
of the Philippine Islands. American Surety Co. v. Philip- 
pine National Bank, 245 N. Y. 116, 156 N. E. 634. 


§ 21. Federal Statutes. 

All courts, federal and state, judicially know the Con- 
stitution of the United States and the public acts of Con- 
gress. Ingersoll-Rand Co. v. United States Shipping Board 
Emergency Fleet Corp., 195 App. Div. 838, 187 N. Y. S. 695. 
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§ 22. Federal Courts. 

The federal courts of original jurisdiction and the United 
States Supreme Court on appeal from their decisions are 
bound to take judicial notice of the Constitution and the 
public laws of each State of the Union and of the District 
of Columbia whether statutory or based upon judicial 
opinions. Lamar v. Micou, 114 U. S. 218, 223, 29 Law. Ed. 
94, 5 Sup. Ct. Rep. 857; Mills v. Green, 159 U. S. 651, 657, 
40 Law. Ed. 298, 16 Sup. Ct. Rep. 182. But in the exercise 
of appellate jurisdiction over cases appealed to the Supreme 
Court of the United States from the courts of the several 
states, the federal court will notice only the law that was 
judicially known in the court from which the appeal was 
taken. Hanley v. Donoghue, 116 U. S. 1, 29 Law. Ed. 535, 
6 Sup. Ct. Rep. 242, Richardson’s Cases in Evidence, p. 15; 
Allen v. Alleghany Co., 196 U. S. 458, 464, 49 Law. Ed. 551, 
25 Sup. Ct. Rep. 311; Lane v. Sargent, 217 Fed. 237, Rich- 
ardson’s Cases in Evidence, p. 19. Thus, in Hanley v. Dono- 
ghue, swpra, the Supreme Court of the United States, on 
an appeal from Maryland’s highest court, was asked to take 
judicial notice of the laws of Pennsylvania. This the Court 
refused. If, however, the appeal had been from:the courts 
of Pennsylvania, her laws would have been judicially 
noticed. ; 


§ 23. Private Statutes. 


In the absence of constitutional or statutory require- 
ments, no courts take judicial notice of private statutes or 
private acts of Congress, as distinguished from public acts. 
The doctrine of judicial notice applies, in strictness, to 
public or general statutes. State v. H. & C. Turnpike Co., 
65 .N. J. L. 97, 46 Atl. ‘700. 


§ 24. Municipal Ordinances. 

It is well settled in New York State that our courts may 
not take judicial notice of the ordinances and regulations 
of local boards and councils; and, contrary to the general 
rule in other jurisdictions, this rule applies to local and in- 
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ferior courts as well as to the Supreme Courts and courts 
of appellate jurisdiction. People v. Cronin, 91 Misc. 342, 
154 N. Y.S. 446; People v. Traina, 92 Misc. 82, 155 N. Y. S. 
1015, and cases there cited. The Civil Practice Act, sec. 388, 
provides for the manner in which such ordinances may be 
read in evidence. 


§ 25. New York City Ordinances. 

A contrary rule now applies in the case of ordinances of 
the City of New York. The Greater New York Charter, 
sec. 1556, as amended by the Laws of 1917, Chapter 382, 
provides that “All courts in the city shall take judicial 
notice of city ordinances.” As construed by the courts, this 
provision applies not only to courts such as the Municipal 
Court, whose jurisdiction is limited to the city, but extends 
to all courts situated within the city limits, including the 
Supreme Court. Cohen v. Goodman & Sons, Inc., 189 App. © 
Div. 209, 212,178 N. Y. S. 528. And in Greenberg v. Schlan- 
ger, 229 N. Y. 120, 127 N. E. 896, although the city ordi- 
nance upon which the plaintiff relied was not offered in 
évidence, it was held that, as the case was tried in New 
York City, the Court of Appeals would take judicial notice 


of it. 
II. MATTERS OF FACT 


§ 26. Matters of Fact Judicially Noticed. 

All matters of fact which are notorious, and with which 
the judicial function supposes the judge to be acquainted, 
either actually or in theory, will be recognized as true, with- 
out requiring the production of evidence. 

We herewith submit some of the notorious facts which 
the courts notice. 


§ 26a. Departments of Government. 

Courts will judicially notice all public officers in civil 
affairs within their jurisdiction and their authority, as 
prescribed by the Constitution or public statute. 23 C. J., 
p. 97, sec. 1888. This knowledge extends to all three de- 
partments of government. 
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§ 27. Executive Department. 


Courts will judicially notice who are or were, at any time, 
the executive officers of a state, 7. e., governor, attorney 
general, tax-officials, superintendent of banking, and of in- 
surance, etc. 23 C. J., p. 97, sec. 1889. Judicial notice will 
also be taken of county officers, such as auditors, commis- 
sioners, supervisors, registers, treasurers, etc. New York 
v. Vandeveer, 91 App. Div. 308, 86 N. Y. S. 659. 


The New York Courts may not take judicial notice of 
the acts of officers of a sister state. People v. Warden of 
City Prison, 220 N. Y. S. 529. That the court may take 
judicial notice of the practical constructions of the provi- 
sions of the statute is set forth in Armitage v. Board of 
Education, 122 Misc. 586, 203 N. Y. S. 325, affirmed 240 
N. Y. 548, 148 N. E. 699, where the court says: ‘Another 
well recognized canon of construction is that the court may 
take judicial notice of the practical construction of the 
provisions of a statute given to it by administrative offi- 
cers charged with its application and enforcement, and that 
such interpretation is entitled where the meaning of the 
statute is doubtful to great if not controlling weight.’ The 
Federal officers of the government are judicially known. 23 
C. J., p. 98, sec. 1892. “The regulations promulgated by 
the federal government by executive order may be taken 
judicial notice of by the court.” Matter of Rosenberg, 208 
App. Dive 07, 202) No Yo S624. 


§ 28. Legislative Department. 


The existence of the legislature and the time and place 
of holding its sessions are judicially known. It is said that 
the proceedings of the legislature, as shown in its journal, 
are noticed, but this is only in theory, for the practice is 
to use a printed or certified copy of the proceedings as 
contained in the journal. Wigmore on Ev., secs. 1662, 1684. 
Rumsey v. New York C. R. R. Co., 180 N. Y. 88, 28 N. E. 
763. See cases collated in Field v. Clark, 143 U. S. 649, 
661, 86 Law. Ed. 294, 12 Sup. Ct. Rep. 495. 
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§ 29. Judicial Department. 


The organization, jurisdiction and powers of courts will 
be noticed by the judges presiding therein. 23 C. J., p. 103, 
sec. 1907. State courts judicially know who are the judges, 
permanent or temporary, present or past, their term of 
office, their salaries, and their official signatures. Kilpatrick 
v. Commonwealth, 31 Pa. 198, Wigmore’s Cases, No. 641. 

In New York a court may take judicial notice of a record 
in the same court either of the pending action or another 
action. Matter of Ordway, 196 N. Y. 95, 89 N. E. 228. 


§ 30. Seals and Signatures. 
Judicial notice is also taken of the seals of states, and 


of the signatures and official seals of prominent state and 
county officials. 23 C. J., pp. 98, 99. 


§ 31. Election of Officers. 


The time of holding elections and the officers to be elected 
are noticed, but the date of elections in one state is not 
judicially known by the courts of other states. 23 C. J., p. 
92, sec. 1884. Taylor v. Rennie, 35 Barb. (N. Y.) 272, 22 
Howe Pr. CN; ¥-) 101; 


§ 32. Political Divisions. 


The political divisions of the government within which 
courts exercise jurisdiction are judicially known. Notice 
is also taken of counties, their area, boundaries, location, 
names, and dates of their organization. That a town or 
city is within a certain county will be noticed, but not a 
particular tract of land. People v. Wood, 131 N. Y. 617, 30 
N: E. 243. 


§ 33. Foreign Governments. 

Judicial notice will also be taken of the existence of for- 
eign governments, their proper title, their flags and seals. 
Lazier v. Westcott, 26 N. Y. 146, 82 Am. Dec. 404. It was 
held in Oetjen v. Central Leather Co., 246 U.S. 297, 301, 
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62 Law. Ed. 726, 38 Sup. Ct. Rep. 309, that the court would 
take judicial notice of the fact that the Government of the 
United States recognized the Government of Carranza as 
the de facto government of the Republic of Mexico on 
October 19, 1915, and as the de jure government on August 
31, 1917, and similarly, in Russian Socialist Federated 
Soviet Government v. Cibrario, 198 App. Div. 869, 191 N. 
Y. S. 548, that the Court would take judicial notice that 
the Russian Soviet Government has never been recognized 
as a sovereignty by the executive or JE MOE departments 
of the United States Government. 


§ 34. Course and Laws of Nature. 

The existence of facts which must have happened ac- 
cording to the constant course of nature, such as the alter- 
‘nation of day and night, the return of the respective sea- 
sons with their concomitants of heat and cold, and the vary- 
ing changes in animal and vegetable life, will be noticed; 
so, also, natural law which enables frost to arrest decay 
in animal and vegetable life. Brown v. Piper, 91 U. S. 37, 
23 Law. Ed. 200, Richardson’s Cases in Evidence, p. 1. 


§ 35. Sun and Moon. 


The time of the rising and setting of the sun and moon 
will be noticed, and, for this purpose, the court will admit, 
not strictly as evidence but for the purpose of refreshing 
the recollection of‘the court and jury, any reputable al- 
manac containing tables giving the periods of the rising 
and setting of the sun and moon on each day of the year. 
Munshower v. State, 55 Md. 11, 39 Am. Rep. 414; Case v. 
Perew, 46 Hun 57; Montenes v. Met. St. Ry. Co., 77 App. 
Div. 4938, 78 N. Y. S. 1059; People v. Mayes, 113 Cal. 618, . 
45 Pac. 860, Richardson’s Cases in Evidence, p. 9. 


§ 36. Course of Agriculture. 

Judicial notice will be taken of the course of the seasons 
and husbandry, and the general course of agriculture, and 
that a crop at a certain date would not have matured, Floyd 
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v. Ricks, 14 Ark. 286, 58 Am. Dec. 374; Casper v. Frederick, 
146 Minn. 112, 177 N. W. 936; and within the territorial 
jurisdiction of the court, of the time for planting crops, 
Wetzler v. Kelly, 83 Ala. 440, 3 So. 747; and in New York, 
that garden crops are not growing after the middle of No- 
vember, Corsall v. State, 107 Misc. 266, 176 N. Y. S. 420; 
but not of the precise day at which a given crop reaches 
maturity, Dixon v. Nicholls, 39 Ill. 372, 89 Am. Dec. 312. 


§ 37. Qualities and Properties of Matter. 

The courts will judicially notice the general qualities and 
properties of matter as demonstrated by universal expe- 
rience. The following illustrate the application of the prin- 
ciple: that natural gas is explosive, Jamieson v. Ind. Nat. 
Gas Co., 128 Ind: 555, 28 N. E. 76, 12 L. R. A. 652; dyna- 
mite is intrinsically dangerous, Fitzsimmons & Connell Co. 
v. Braun, 199 Ill. 390, 65 N. E. 249, 59 L. R. A. 421; cam- 
phor treatment of woolen garments for the purpose of keep- 
ing out moths is the usual method adopted for this purpose, 
Hamilton v. Ward, 181 N. Y. S. 31; the well known qualities 
of tobacco and the use commonly made of it, Matter of 
Jacobs, 98 N. Y. 98, 50 Am. Rep. 636; cigars and tobacco 
are not drugs and medicine, and the court may exclude the 
testimony of a witness who offers to testify that they are, 
Commonwealth v. Marzynski, 149 Mass. 68, 21 N. E. 228. 
The Supreme Court of the United States held it could not 
judicially know that the use of tobacco in the form of cigar- 
ettes was injurious. Austin v. Tennessee, 179 U. S. 343, 45 
Law. Ed. 224, 21 Sup. Ct. Rep. 132. Contra, Austin v. State, 
101 Tenn. 563, 48 S. W. 305, 50 L. R. A. 478. It is a matter 
of widespread scientific belief and declaration that a wet 
tree is a ready conductor of electricity and that a person 
standing under such a tree is exposed to a degree of danger 
which does not confront one in the open spaces of a high- 
way or field. Madura v. City of New York, 238 N. Y. 214, 
144 N. E. 505. 

The court may take judicial notice that tincture of iodine, 
spirits of camphor, and tincture of arnica are medicines, 
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within the meaning of the Pharmacy Law prohibiting the 
sale of medicines or poisons except in the presence and un- 
der the supervision of a licensed pharmacist. Laws of 1900, 
sec. 667; State Board of Pharmacy v. Matthews, 197 N. Y. 
353, 90 N. E: 966. 


But the courts cannot judicially know the color of nat- 
ural butter or of oleomargarine, because the color is not 
uniform. People v. Hillman, 58 App. Div. 571, 69 N. Y. S. 
66; People v. Meyer, 44 App. Div. 1, 60 N. Y. S. 415. 


§ 38. Time, Days, and Dates. 


Courts take judicial notice of the computation of time, as 
the coincidence of days of the week with days of the month. 
Cohn v. Kahn, 14 Misc. 255, 35 N. Y. S. 829; Matter of 
Seymour, 113 Misc. 421, 424, 185 N. Y. S. 878. The sub- 
division of the day into hours and their order of succession 
will also be noticed. In Safford v. Douglas, 4 Edw. Ch. 
(N. Y.) 537, the Court took judicial notice of the fractional 
parts of a day in determining the priority of liens created 
by the filing of different creditors’ bills on the same day. 


§ 39. Scientific Facts. 


Courts take judicial notice of such matters of art and 
science as are generally recognized and ought to be known 
to men of common understanding, and of their practical 
application. To illustrate: judicial notice will be taken of 
the use of telephones, the principle of the ice cream freezer, 
the difference in time in different longitudes, that there is 
a magnetic meridian and that the compass varies therefrom 
in a particular direction. Wells v. Jackson Iron Mfg. Co., 47 
N. H. 235, 90 Am. Dec. 575; Brown v. Piper, 91 U. S. 37, 
23 Law. Ed. 200, Richardson’s Cases in Evidence, p. 1. The 
mechanical and chemical processes employed in the art of 
photography and the scientific principles on which they are 
based and their results will be judicially noticed. Cowley 
v. People, 83 N. Y. 464, 476, 38 Am. Rep. 464. A judg- 
ment based on testimony contrary to natural and physical 
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laws should be reversed. Szpyrka v. International Railway 
Coz 21S TA pp Dive 390, 2I0INGY AS. 5538: 


§ 40. Weights, Measures, and Values. 


No proof is required of standard weights, or of the value 
of a circulating medium, or of measures legally established 
or in common use, as, for instance, that a quart is less than 
a gallon. But judicial knowledge extends only to standard 
values and not to the value of particular articles or services. 
Millener v. Driggs, 10 N. Y. St. Rep. 237. However, a well 
known and marked change in the value of a commodity will 
be noticed, as the depreciation of German securities due to — 
the World War. Erdreich v. Zimmerman, 190 App. Div. 
443, 449,179 N. Y. S. 829; Zimmerman v. Roessler & Hass- 
lacher Chemical Co., 240 N. Y. 501, 148 N. E. 659. 


§ 41. Facts Relating to Human Life. 

Well known facts relating to human life will be judicially 
noticed. Thus, you need not prove the ordinary length of 
human life, Johnson v. H. R. R. R. Co.,.20 N. Y. 65; the 
diseases to which men are subject, Kiernan v. Metropolitan 
Titerins..Co.,, lo Misc. 39, 34 .N: Y. §:95; the habits and 
the curiosity of children — lumber piled in a street would 
tend to attract children, Spengler v. Williams, 67 Miss. 1, 
6 So. 613; the eye may be readily mistaken as to the actual 
nature of the thing observed, Biddles v. Enright, 239 N. Y. 
354, 146 N. E. 625; the period of gestation is 280 days, Mat- 
ter of Wells, 129 Misc. 447, 221 N. Y. S. 714; and the or- 
dinary proportions of the human body, Hunter v. New York, 
Ontario & Western R. R. Co., 116 N. Y. 615, 23 N. E. 9, 
6 L: R. A. 246, 23 C. J., p. 38, note 26 (a), Richardson’s 
Cases in Evidence, p. 4. 

In Hunter v. New York, Ontario & Western R. R. Co., 
supra, the action was to recover for personal injuries sus- 
tained by the plaintiff while passing through a tunnel on 
the top of a freight car of defendant. The height of the 
tunnel was considerably lessened, in the interior, by an 
arch, not visible at the entrance, but beginning two hun- 
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dred feet from it, inside, and of this lessening the plaintiff 
had no notice. The injuries appeared to have come from 
striking the plaintiff’s head against the arch. But his own 
testimony was that he was sitting when the accident hap- 
pened. The distance between the top of the car and the 
inside of the arch at the top was four feet and seven inches. 
The trial judge had left it to the jury that, “If the plaintiff 
was sitting down, it is for you to say whether his head 
would reach to that height.” After verdict and judgment 
the defendant appealed, and the Court of Appeals put the 
guestion thus: “Whether we will accept that finding — or 
whether we will take judicial notice of the height of the 
human body and the measurements of its separate parts, 
and—reverse a judgment that is based upon a finding clear- 
ly contrary to the laws of nature.’”’ In proceeding to grant 
a new trial the Court took judicial notice that the average 
height of a man is less than six feet, and the average length 
of the human trunk to the top of the head is less than three 
feet, and that men differ in height mainly from a difference 
in the length of their legs; that this plaintiff could not have 
struck his forehead against the arch while sitting, unless 
he were at least nine feet high, and that there is no authen- 
ticated instance in human history of any such height; that 
while the plaintiff may have been a tall man, and the jury 
may properly have acted upon their inspection of him, “a 
fact so rare in the course of nature should be made appar- 
ent, in some way, on the record.”’ On the second trial of 
Hunter’s case, the brakeman testified that ‘he rose up as 
he entered the tunnel,” and a new verdict for the plaintiff 
was not disturbed. Hunter v. New York, Ontario & West- 
ern RK. R. Co., 10°N; Y.-S. 790; atta 130°Ney.. G69. 2oUN. 
E. 1034, 


§ 42. Animal and Vegetable Life. 


Prominent facts relating to animal and vegetable life will 
be noticed by the courts without proof. 23 C. J., pp. 154- 
157. To illustrate: a court will judicially notice that a mule 
is a domestic animal of a treacherous and vicious nature. 
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Borden v. Falk Co., 97 Mo. App. 566, 71 S. W. 478. In 
Consolidation Coal Co. v. Pratt, 169 Ky. 494, 184 S. W. 369, 
L. R. A. 1916D 1229, the Court said: “The kicking propen- 
sity of a mule is a matter of common knowledge and has 
been the subject of comment from the earliest time. It is 
almost as universally recognized as the fact that a duck 
will swim or a cat will scratch.” Judicial notice will be 
taken of the fact that potatoes are a perishable product, 
not lasting over one season, Hurst v. Hill, 96 Or. 311, 188 
Pac. 973; but not that onions are perishable property so 
that a short delay in shipment would cause them to freeze, 
Mankoff, Inc. v. Erie Railroad Co., 97 Misc. 421, 161 N. 
VY. S. 245. 


§ 43. Common Belief of People. 

The courts will judicially notice the common belief of the 
people, as, for instance, that vaccination is a preventive of 
smallpox, Viemeister v. White, 179 N. Y. 235, 72 N. E. 97; 
and that night work in factories is injurious to the health 
of women, People v. Charles Schweinler Press, 214 N. Y. 
395, 405, 108 N. E. 639. 


§ 44. Geographical Facts. 

The prominent geographical features of the territory 
over which a court exercises jurisdiction and of the coun- 
try at large need not be proved. The wheat growing re- 
gions of the country are also judicially known. In Gothing 
v. Newell, 9 Ind. 572, 583, the Court said: “We know as 
matter of general knowledge that parts of Ohio, Minne- 
sota and Michigan are wheat growing regions and as well 
adapted to the use of the drill as in Illinois.” Common 
knowledge of the well known commercial cities and their 
situation as related to tide water need not be proved. Parks 
v. Jacob Dold Packing Co., 6 Misc. 570, 27 N. Y. S. 289; 
Ex parte Davidson, 57 Fed. 883, 887. Lakes, streams, moun- 
tains, and the navigable waters are judicially noticed. “To 
attempt to prove that the Mississippi or Missouri are nav- 
igable streams would seem an insult to the intelligence of 
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the Court.” Wood v. Fowler, 26 Kan. 682, 40 Am. Rep. 330. 
But the courts cannot notice at what particular place be- 
tween the mouth and source navigability ceases. United 
States v. Rio Grande Irrigation Co., 174 U. S. 690, 698, 43 
Law. Ed. 1136, 19 Sup. Ct. Rep. 770. The presumption of 
general knowledge weakens as we pass to smaller and less 
known streams. Decamp v. Thomson, 16 App. Div. 528, 
AAN ¥.. Seal O14: 


§ 45. Location and Operation of Railroads. 


The courts take judicial notice of the existence and loca- 
tion of railroads. ‘Railways are public highways; and it 
is a matter of history that important lines of railways once 
established have remained as fixed and permanent in their 
course as the rivers themselves. Their locality becomes so 
notorious and indisputable that the courts will take notice 
thereof. Their location is a physical and geographical fact 
of undisputed notoriety.” Miller v. Texas & N. O. R. R. 
Co., 83 Tex. 518, 520, 18 S. W. 954; People v. State Board 
of Tax Commissioners, 67 Misc. 474, 123 N. Y. S. 609. In 
Cull v. Union Railway Co., 192. App. Div. 649, 653, 183 
N. Y. S. 275, judicial knowledge was taken of the fact that 
cars will lurch in rounding curves so that the mere fact 
that a car did lurch is no proof of negligence. 


§ 46. Location of Streets. 


No proof is required that the streets in New York City 
are numbered east and west from Fifth Avenue and that 
the odd numbers are on the north side of the street, nor of 
the general direction of streets and avenues and where they 
begin andend. Skelly v. N. Y. El. R. R. Co., 7 Misc. 88, 27 
N. Y. S. 304, aff’d 148 N. Y. 747; Canavan v. Stuyvesant, 
TMiseM lis, 2 INeayY poster 


§ 47. Distance and Time of Travel Between Places. 


The distance and time of travel between places is noticed. 
This naturally follows as a result of noticing the location 
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of cities and towns. Pierce v. Langfit, 101 Pa. St. 507. In 
Williams v. Brown, 53 App. Div. 486, 65 N. Y. S. 1049, the 
Court took notice of the geographical location of New York 
City, and of Perth Amboy, New Jersey, and that the time 
for railroad travel and for the transportation of mail be- 
tween these places is less than two days. That East Port- 
land, Oregon, is distant 2,398 miles from Crawfordsville, a 
place of trial in Indiana, was noticed in Pettit v. State, 135 
ingd7393) 34°Ni Be 1118, 4123. 


§ 48. History. 


Well known historical facts, sacred and secular, are no- 
ticed. Illustrations: slavery existed in certain states and 
was abolished by the civil war, Swinnerton v. Columbian In- 
surance Co., 37 N. Y. 174; methods of instruction have 
changed in the last twenty-five years, and one competent 
to teach then would not necessarily be competent now, 
People v. Maxwell, 87 App. Div. 391, 84 N. Y. S. 947; in 
February, 1916, the United States was at peace with all 
the world and had no declared enemies, Goldstein v. Union 
ye eC 0. ei ov Appa Diy, 27, GION. Y.-S..837s)- Karl) Marx 
was a revolutionary socialist, Matter of Lithuanian Work- 
ers’ Literature Society, 196 App. Div. 262, 187 N. Y. S. 
612; in the year 1920 costs were at a peak, Town of Mama- 
roneck v. New York Interurban Water Co., 126 Misc. 382, 
ZAZeNe Yorn. 639. 


§ 49. Census Statistics. 


Judicial notice is taken of the census returns, and of 
the number of inhabitants of a state, county, or city shown 
thereby, whether the census is made under the authority 
of the United States or a state. Trustees of Union College 
v. City of New York, 65 App. Div. 553, 73 N. Y. S. 51, aff’d 
173 N. Y. 38, 65 N. E. 853. But a court cannot judicially 
know the population of a town or city at a time subsequent 
to that shown by the official statistics, even though, as a 
matter of fact, the population is double that shown by the 


2, LAW OF EVIDENCE 


official records. Adams v. Elwood, 176 N. Y. 106, 68 N. 
EB. 126. 


§ 50. Words, Phrases, and Abbreviations. 


Courts take judicial notice of the meaning of words, 
phrases, and abbreviations. They are constantly constru- 
ing wills, deeds, contracts, and statutes upon their own 
knowledge of the import of words. In a case frequently 
cited, Hoare v. Silverlock, 12 Q. B. 624, 116 Eng. Rep. 1004, 
where a libel charged that friends of the plaintiff had 
“realized the fable of the frozen snake,” the court held it 
would take notice that the knowledge of that fable existed 
generally in society. In Turner-Looker Co. v. Aprile, 195 
App. Div. 706, 718, 187 N. Y. S. 367, judicial notice was 
taken of the meaning of the phrase “sale of whiskey in 
bond.” Notice will be taken that “‘N. P.” and “J. P.” after 
a signature mean Notary Public and Justice of the Peace, 
and courts will notice the meaning of “A. M.,” “P. M.,” “C. 
O. D.,” “F. O. B.,” and, in determining the ownership of 
an engine, that ‘“B. & O.” means Baltimore and Ohio Rail- 
road Co. Hedderick v. State, 101 Ind. 564, 1 N. E. 47; 
Ryan v. B. & O. R. R. Co., 60 Ill. App. 612; Paris v. Lewis, 
85 Ill. 597. For other illustrations, see note to Lanfear v. 
Mestier, 18 La. Ann. 497, 89 Am. Dec. 658, 692. Courts 
will not take judicial notice of the meaning of a foreign 
language. Hossbach v. Behr, 139 App. Div. 793, 124 N. 
YRS. 309. 


§ 51. Elasticity of Judicial Notice. 


Nothing in the realm of the law is more elastic than the 
doctrine of judicial notice. With the constantly chang- 
ing conditions of human life and the endless variety of 
facts presented to the courts, new applications of the prin- 
ciple are constantly made. The following cases recently 
decided in the New York courts will serve as illustrations: 
the construction and operation of freight and passenger 
elevators, Losie v. Royal Indemnity Co., 183 App. Div. 744, 
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171 N. Y. S. 174; carpet laying is not a hazardous occu- 
pation, Stradar v. Stern Brothers, 184 App. Div. 700, 172 
N. Y. 8. 482; dentist’s patients are not placed in the chair 
for treatment while wearing overcoat or wraps, Webster 
v. Lane, 212 N. Y. S. 298; the usual manner of transferring 
stock certificates, Hudson Trust Co. v. American Linseed 
Co., 190 App. Div. 289, 180 N. Y. S. 17; the uses to which 
streets and highways are put have materially increased 
with the use of powerful motor vehicles, Lendrum v. Village 
of Cobleskill, 192 App. Div. 828, 183 N. Y. S. 215; a sleigh 
is not a vehicle on wheels, Vadney v. United Traction Co., 
198 App. Div. 329, 184 N. Y. S. 955; gas and electric fix- 
tures often pass with real property and are unlike fur- 
niture, pictures, carpets, and hangings, which are easily 
and customarily removed, Wahle-Phillips Co. v. Fitzgerald, 
225 N. Y. 187, 121 N. E. 763; the great shortage of hous- 
ing facilities in New York City in 1920, Seventy-Eighth St. 
& Broadway Co. v. Rosenbaum, 111 Misc. 577, 182 N. Y. S. 
505; the provisions of the Standard Fire Insurance policy 
of New York, American Surety Co. v. Patriotic Assurance 
Co., 242 N. Y. 54, 150 N. E. 599; the provisions of the 
Danish Survivorship Annuitants’ Table of Mortality, Pel- 
tinelli v. Degnon Contracting Co., 218 App. Div. 7, 217 N. 
Y. S. 679; the mechanical means by which a voter records 
his choice of candidates on a voting machine, Application 
of Robinton, 128 Misc. 163, 218 N. Y.S. 3. 


§ 52. Things Not Judicially Noticed. 


Among matters not judicially noticed are: notes issued 
by the defunct government in Russia are backed by the 
credit of a responsible government or that they can pass 
anywhere as money, Reisfeld v. Jacobs, 107 Misc. 1, 176 
N. Y. S. 223; X-Ray apparatus is available and in use in 
the Barbadoes and South American ports, Leone v. Booth 
Steamship Co., Ltd., 189 App. Div. 185, 178 N. Y. S. 620; 
of church law of a particular denomination, Rector, Church- 
wardens and Vestrymen of Christ’s Church at Pelham v. 
Collett, 208 App. Div. 695, 204 N. Y. S. 315; of the slang 
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expression ‘“‘threw”’ as in “‘threw a roulette game,” Boyle v. 
MacDougall, 128 Misc. 225, 218 N. Y. S. 285. The courts 
have further announced that judicial notice may not com- 
monly be used to aid pleading or as a mode of bringing 
controversies into court or stating them, Levy v. Delaware, 
Lackawanna & Western Railroad Co., 211 App. Div. 503, 
201A N «Via e Oe: 


CHAPTER II. 
PRESUMPTIONS 


§ 53. Presumption Defined. 

“A presumption may be defined to be an inference as to 
the existence of one fact from the existence of some other 
fact founded upon a previous experience of their connec- 
tion.” For discussion of meaning and use of presumptions, 
see 11 Cornell Law Quarterly, p. 20. 


§ 54. Classification of Presumptions. 


Many treatises on law divide presumptions into two class- 
es, presumptions of law and presumptions of fact. A pre- 
sumption of fact is nothing more or less than an inference 
which may be drawn by the jury, based on circumstantial 
evidence, and has nothing to do with the subject of legal 
presumptions, which are definite rules of law. We are con- 
cerned, therefore, only with presumptions of law, which are 
the only true presumptions. Sun Mut. Ins. Co. v. Ocean 
lng Co...l07 Us S. 485, 502,27 Law. Ed: 337,;1..Sup. Ct. 
Repsoc2: Platt v: Elias, 186) N..Y.°374;,79.N:-H.-1. 


§ 55. Presumptions of Law—Conclusive and Disputable. 


A legal presumption is a rule of law which requires that 
a certain fact must be inferred by the court from the ex- 
istence of certain other facts. It is a definite conclusion 
of law which must invariably be drawn as soon as a given 
set of facts is established, even though it may be there- 
after rebutted by evidence offered in opposition to it. Platt 
v. Elias, 186 N. Y. 374, 79 N. E. 1. Some presumptions of 
law have been expressly created or declared by statute, 
while others have been established by judicial decisions and 
are a part of the common law. Presumptions may be either 
conclusive or disputable. 
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§ 56. Conclusive Presumptions. 

A conclusive presumption forbids inquiry into the real 
facts. Thus, by the statute of limitations, a debt, if not 
kept alive in a certain way, is extinguished after a lapse 
of six years. One is not permitted to prove that the sum 
due has never been paid, for there is a conclusive presum- 
tion that it has been. Greenleaf on Ev., 16th Ed., sec. 16. 
At common law instruments under seal were regarded as 
conclusive evidence of a consideration, but by statute in 
many states a seal upon an executory instrument is no 
longer conclusive of a consideration, but only prima facve 
evidence of it. In New York a seal upon an executory in- 
strument is only presumptive evidence of a sufficient con- 
sideration which may be rebutted as if the instrument 
were not sealed. Civil Practice Act, sec. 342. With respect 
to executed instruments bearing seals, the old common law 
rule still prevails. For example, a receipt in full under seal 
conclusively presumes the payment of money. Stiebel v. 
Grosberg, 202 N. Y. 266, 95 N. E. 692. Infants under seven 
are conclusively presumed to be incapable of committing 
crimes. Many authorities prefer to describe these con- 
clusive presumptions as substantive rules of law. Green- 
leaf on Ev., 16th Ed., sec. 14y; Wigmore on Ev., sec. 2492. 


§ 57. Disputable Presumptions. 

Disputable or rebuttable presumptions are those pre- 
sumptions which arise from certain facts which are suffi- 
cient to make out a prima facie case. Such presumptions 
continue until overcome by evidence. Thus, a man is pre- 
sumed innocent until he is proven guilty. This means only 
that if a man is charged with a crime he is not bound to 
prove that he did not, but his accuser is bound to prove 
that he did, commit it. Greenleaf on Ev., 16th Ed., sec. 34. 
Disputable presumptions, therefore, arise in all cases where 
there has been sufficient evidence to make out a prima facie 
case and to throw on the opponent the burden of proving 
the contrary. It is not necessary, however, to hold that a 
disputable presumption is wholly destroyed by the evidence 
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offered in rebuttal. The trial court or jury is entitled to 
weigh the presumption against the evidence and decide the 
issue either way as a finding of fact. Latham v. Sheff, 193 
App. Div. 576, 185 N. Y. S. 278. But where there is a 
conclusive presumption, the opponent is not permitted to 
prove the contrary, for the facts in question, explained or 
unexplained, contradicted or uncontradicted, are, by law, 
made conclusive. For a complete analysis of the theory 
of presumptions, see Thayer’s Preliminary Treatise on Ev., 
pp. 313 and 539. 


VARIOUS PRESUMPTIONS OF LAW 


§ 58. Presumption of Payment by Lapse of Time. 


Under the common law rule a presumption of payment 
arises from lapse of time and this cannot be rebutted mere- 
ly by proof of non-payment in fact. This rule is based upon 
convenience and policy. Martin v. Stoddard, 127 N. Y. 61, 
27 N. HE. 285. 


“Justice cannot be satisfactorily done when parties and 
witnesses are dead, vouchers lost or thrown away and a 
new generation has appeared on the stage of life, unac- 
quainted with the affairs of a past age and often regardless 
of them. Papers which our predecessors have carefully 
preserved are often thrown aside or scattered as useless 
by their successors. It has been truly said that if families 
were compelled to preserve them they would accumulate 
to a burdensome extent. Hence, statutes of limitation have 
been enacted in all civilized communities, and in cases not 
within them, prescription or presumption is called in as 
an auxiliary to the administration of justice. Courts of 
equity consider it mischievous to encourage claims founded: 
on transactions that took place at a remote period. They, 
therefore, grant no relief after a great length of time. In 
a word, the most solemn muniments are presumed to exist 
in order to support long possession; the most solemn of 
human obligations lose their binding efficacy and are pre- 
sumed to be discharged after a lapse of many years.” Foulk 
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v. Brown, 2 Watts (Pa.) 209; Bean v. Tonnele, 94 ae & 
381, 46 Am. Rep. 155. 

In this state various statutes of limitation have been 
enacted from time to time which have superseded the old 


common law presumption of payment from lapse of time. 
Civil Practice Act, Art. 2. 


§ 59. Presumption of Grant by Adverse Possession. 


Where one has been in adverse possession for a period 
of twenty years, there is a conclusive presumption of a 
grant. The grant is presumed on principles of public pol- 
icy, and not from any belief that a deed has actually been 
executed. Baker v. Oakwood, 123 N. Y. 16, 25 N. E. 312, 
10'L. R. A. 8872 Belotti v. Bickhardt, 228°N, “296, 127 
N. E. 239; Civil Practice Act, sec. 35. 


§ 60. Presumption That One Intends the Natural Con- 
sequences of His Acts. : 


A sane man is presumed to intend the probable conse- 
quences of his own act, but this presumption is rebuttable. 
A mistake or inadvertence may be shown. Roberts & Co. 
v. Buckley, 145 N. Y. 215, 389 N. EK. 966. Illustrations: 
One who knowingly utters a forged note is presumed to 
intend to defraud; one who willfully sets fire to another’s 
house intends to destroy the property; and again, one who 
voluntarily does an act tending to destroy another’s life is 
presumed to have intended to destroy it. 


§ 61. Same—Murder. 


By statute in New York (Penal Law, sec. 1044) the old 
common law rule that the use of a deadly weapon raises 
a conclusive presumption of intent to murder has been en- 
tirely abolished. To convict a defendant of murder in the 
first degree under our statute, the prosecution must show 
affirmatively, before he rests, that defendant intentionally 
killed the deceased with premeditation and deliberation. 
The jury is at liberty to infer the criminal intent and the 
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facts of deliberation and premeditation from any of the 
facts in evidence, but there is no presumption of law arising 
from the homicide which will assist the prosecution or take 
the place of any of the evidence required to establish all 
of the essential elements of the crime. Stokes v. People, 53 
N. Y. 164, 177 et seq., 18 Am. Rep. 492; People v. Fish, 
126" Ne -Y~ 136; 146,-26 NYE. 319; 321: 


§ 62. Civil Action—Presumption of Malice in Libel and 
Slander. 


In an action for libel or slander, if the utterance is 
proved to be both false and injurious to the person concern- 
ing whom it was published, and no justifiable motive for 
making it is apparent, malice is conclusively presumed. But 
where a publication which would otherwise be libelous is 
held to be a privileged communication, the question of ac- 
tual malice is for the jury. Lewis v. Chapman, 16 N. Y. 
369, 372; Corrigan v. Bobbs-Merrill Co., 228 N. Y. 58, 126 
N. E. 260, 10 A. L. R. 662. 


§ 63. Presumption of Knowledge of the Law. 


There is a presumption that everyone knows the law. 
This presumption extends even to a situation such as the 
Court describes in Holland v. Atlantic Stevedoring Co., 210 
App. Div. 129, 205 N. Y. S. 397, where it says: “A statute 
which is ultimately declared unconstitutional is presumed 
to have been known by all to be a nuility from the time of 
its enactment, even though the fact of its nullity is not 
known until declared a long time afterwards by a five to 
four decision.” 


§ 64. Presumption as to Regularity. 


Mr. Stephens states the rule thus: “When any judicial or 
official act is shown to have been done in a manner substan- 
tially regular, it is presumed that formal requisites for its 
validity were complied with.” Stephens on Ev., Art. 101. 
As stated by the Court in Matter of Marcellus, 165 N. Y. 
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70, 77, 58 N. E. 796, “The general presumption is that no 
official or person acting under an oath of office will do any- 
thing contrary to his official duty, or omit anything which 
his official duty requires to be done.”’ See, also, 22 C. J., p. 
128-143; Matter of Whitman, 225 N. Y. 1, 9, 121 N. E. 479. 
This presumption is rebuttable by affirmative evidence of 
irregularity but the burden of producing such evidence rests 
upon him who asserts unlawful or irregular conduct. 22 
C. J., p. 185; Culp v. City of New York, 146 App. Div. 326, 
130 N. Y. S. 705; United States v. Chemical Foundation, 272 
UsS) 1:71 Law. bd 151547 supsGt.nep. 1 


§ 65. Presumption as to Jurisdiction of Courts. 


The presumption is that a court of general jurisdiction, 
whether of our own or a sister state, proceeded to judgment 
only after duly acquiring jurisdiction both of the subject 
matter and the parties, and that it acted in accordance with 
the rules of practice governing it, and did not act until every 
prerequisite required by the law had been complied with. 
This presumption is not allowed to contradict the record 
and can arise only with respect to jurisdictional facts con- 
cerning which the record discloses nothing and no evidence 
is offered. When it affirmatively appears that any essential 
step was omitted the presumption in favor of jurisdiction is 
destroyed. It should be noted that there is no such pre- 
sumption with respect to inferior courts of limited jurisdic- 
tion. Smith v. Central Trust Co., 154 N. Y. 333, 48 N. E. 
553; Steinhard v. Baker, 163 N. Y. 410, 57 N. E. 629. 


§ 66. Presumption as to Genuineness of Ancient Instru- 
ments. 


Under certain conditions no proof of the execution of 
ancient documents is required. Age, appearance, and cus- 
tody are the elemental circumstances of an ancient docu- 
ment. After a period of thirty years they are said to prove 
themselves. The reason for the rule is that after a long 
lapse of time, testimonial evidence is unavailable, the pre- 
sumption being that the witnesses are dead, and the rule is 
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unaffected, even though the witnesses are living. But the 
age of the document, standing alone, is insufficient, while 
age, together with an unsuspicious appearance and posses- 
sion by a natural custodian, is sufficient. Greenleaf on Ev., 
16th Ed., sec. 21; Wigmore on Ev., secs. 2139 and 2140. 
“The mere fact that the instrument has existed for more 
than thirty years, unaided by other proofs, cannot be 
enough to establish it in a court of justice ; 
Showing that the instrument is thirty years old has no 
greater tendency to prove it genuine than would the fact 
that it had existed for a single day. The mere fact of exis- 
tence, whether the time be long or short, has no tendency 
whatever, in a legal point of view, to prove the due execu- 
tion of the instrument . . . Indeed, when nothing has 
ever been done (by way of possession) under the deed, the 
lapse of time tends to discredit it. Courts have not relaxed 
the rules of evidence in relation to ancient deeds because 
time alone furnishes any presumption in their favor, but 
because the lapse of time renders it difficult, and sometimes 
impossible, to give the usual proof of execution.”” Wigmore 
on Ev., sec. 2137. Where the deed (ancient document) is 
for land, there is much controversy over the question.as to 
whether a party is bound to show an occupation of the land 
since the time of the date represented by the document. See 
Wigmore on Ev., sec. 2141, note p. 2906. 


The rule which has been most frequently followed in New 
York is stated by the Court, in Clark v. Owens, 18 N. Y. 
434, as follows: “In England, if the deed appears to have 
been in existence for thirty years, and during that time to 
have been in the proper custody, it is held to be admissible 
without further proof. In this state, however, something 
more has been generally required. There must be not only 
direct proof or evidence warranting the inference that the 
deed has been in existence for thirty years, but something 
in addition, tending to establish the authenticity of the in- 
strument. If possession has accompanied the deed for that 
length of time that is enough. If not, other circumstances 
may be resorted to for the purpose of raising the necessary 
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presumption in favor of the deed.” See, also, Civil Practice 
Act, sec. 35. Another New York Court has tersely stated 
the rule in this manner: ‘This rule is that a record or 
document which has been found to be more than thirty 
years of age, and which is proven to have come from 
proper custody, and is itself free from any indication of 
fraud or invalidity proves itself.”” Fairchild v. Union Ferry 
Co., 121 Misc. 513, 201 N. Y.S. 295. The genuineness of the 
execution of the document, arising from the circumstances 
of age, appearance, and custody, and, in grants of land, the 
additional circumstance of possession, applies alike to all 
kinds of instruments, 7. e., wills, letters, records, contracts, 
maps, certificates and other writings requiring authentica- 
tion. Dodge v. Gallatin, 130 N. Y. 117, 29 N. E. 107; Cole- 
man v. Bruch, 132 App. Div. 716, 117 N. Y. S. 582; Matter 
of Barney, 185 App. Div. 782, 174 N. Y. S. 242. 


§ 67. Presumption as to Incapacity. 

It is a conclusive presumption of law that an infant under 
seven years of age is incapable of committing a crime. 
Penal Law, sec. 816. A person over seven and under twelve 
(at common law fourteen) years, is presumed incapable of 
committing a crime, but this presumption is rebuttable by 
proof that he knew right from wrong. Penal Law, sec. 817; 
People v. Domenico, 45 Misc. 309, 92 N. Y. S. 390. At com- 
mon law males under fourteen and females under twelve 
years were conclusively presumed incapable of consent to 
the marriage contract. This is now regulated by statute in 
the United States. In New York the legal age of consent 
is eighteen years for both males and females. Dom. Rel. 
Law, Art. 2, sec. 7. 


§ 68. Presumption as to Marriage. 


Where a marriage ceremony is shown to have been per- 
formed, it is presumed to have been properly and legally 
performed. This theory is based upon the presumption in 
favor of the regularity of official and other lawful acts. The 
procuring of a license and the consent of parents, when es- 
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sential to the validity of a marriage, are presumed. -Where 
persons live and cohabit as husband and wife, and are re- 
puted to be such, a presumption that they have been mar- 
ried arises, and this presumption, especially in a case in- 
volving legitimacy, can be repelled only by the most cogent 
and satisfactory evidence. Hynes v. McDermott, 91 N. Y. 
451, 43 Am. Rep. 677; Smith v. Smith, 194 App. Div. 543, 
185 N. Y. S. 558; In re Goode’s Estate, 188 N. Y. S. 188. 


§ 69. Presumption of Marriage in Civil and Criminal Ac- 
tions. ; 
For obvious reasons a much stricter rule prevails in 
criminal than in civil actions. Thus, if in a criminal case 
proof of a marriage would show the defendant guilty of a 
crime, viz., bigamy, adultery, etc., there must be direct 
proof of marriage. The theory is that the presumption of 
marriage, arising from cohabitation, declarations of the 
parties and repute of the marriage, is counterbalanced, or 
at least neutralized, by the presumption of innocence. Clay- 
ton v. Wardell, 4 N. Y. 230; Palmer v. Palmer, 162 N. Y. 
130, 56 N. E. 501. 


§ 70. Presumption of Legitimacy. 

The law presumes that every child is legitimate: In Starr 
v. Peck, 1 Hill (N. Y.) 270, 272, the Court said: “To this 
may be added the presumption that the parties would not 
indulge in a connection which was immoral, not to say 
criminal. We are to presume against a notorious act of 
immorality almost as strongly as we would against the com- 
mission of a legal crime.” In Hynes v. McDermott, 91 N. Y. 
451, 459, we find the Court expressing itself thus: ‘The law 
presumes morality and not immorality; marriage and not 
concubinage; legitimacy and not bastardy.” And Wharton 
on Evidence (sec. 1298) says, “That a person, born in a 
civilized nation, is legitimate, is a presumption of law, to 
be binding until rebutted.” Matter of Matthews, 153 N. Y. 
443, 47 N. E. 901; Matter of Biersack, 96 Misc. 161, 159 
N. Y. S. 519, aff’d 179 App. Div. 916, 165 N. Y. S. 1077. 


34 LAW OF EVIDENCE 


“But where the husband and wife cohabited, as such, and 
no impotency is proved, the issue is conclusively presumed 
to be legitimate, though the wife is proved to have been at 
‘the same time guilty of infidelity.” Greenleaf on Ev., 16th 
Ed., sec. 28. Neither husband nor wife is allowed to deny 
sexual intercourse. Testimony of either party even tend- 
ing to show non-intercourse should be excluded. This rule 
is based upon the broad ground of public policy, and the 
rule obtains whatever the form of the legal proceedings may 
be. Chamberlain v. People, 23 N. Y. 85, 80 Am. Dec. 255; 
Matter-of Barthel, 111 Mise? 727, 177 N. YoS. 565. _ The 
strictness of the old rule, which still prevails in New York, 
has been relaxed in many jurisdictions. See Pennsylvania 
Law Review, January, 1927. 


§ 71. Presumption of Intestacy. 


Death being established carries with it a presumption of 
intestacy. Barson v. Mulligan, 191 N. Y. 306, 84 N. E. 75, 
324° Mitchell’ v. Thorne; 1349 Na Ys 536632) 5INe Beto 
Rodgers v. Rodgers, 186 App. Div. 77, 174 N. Y. S. 24. 


§ 72. Presumption of Solvency. 


Solvency is presumed until the contrary is shown. “A 
debt being proved the presumption is that it is collectible as 
solvency, and not the contrary is to be presumed.” O’Con- 
ner v. Gifford, 117 N. Y. 275, 279, 22 N. E. 1036. 


§ 73. Presumption as to Husband’s Coercion. 


The old common law rule is that acts of a criminal nature 
committed by the wife in the presence of her husband are 
presumed to be compelled by him, except in treason, murder, 
and robbery. This presumption is rebuttable. Goldstein v. 
People, 82 N. Y. 231; Seiler v. People, 77 N. Y. 411; People 
v. Ryland, 97 N. Y. 127. The Penal Law, sec. 1092, pro- 
vides that “It is not a defense to married woman charged 
with crime, that the alleged criminal act. was committed by 
her in the presence of her husband.” This section merely 
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removes from the prosecution the burden of overcoming the 
presumption of coercion in favor of the defendant. She 
may still show coercion. 


§ 74. Presumption of Survivorship in Common Disaster. 

By the civil law, when two or more persons perished in 
the same calamity, those who by reason of age, sex, or state 
of health were deemed best able to struggle for life, were 
presumed to have been the survivors. At common law no 
such presumption has ever prevailed. In St. John v. An- 
drews Institute, 117 App. Div. 698, 102 N. Y. S. 808, the 
Appellate Division stated the law of New York as follows: 

“At common law there is no presumption of survivorship 
between persons who perish in a common disaster based 
upon a difference of sex, age or physical condition or 
strength, nor is there a presumption the death of all occurred 
at the same instant. Yet, through necessity in the ad- 
ministration of the law, the title to real and personal prop- 
erty passes as if they had all perished at the same instant of 
time, in the absence of facts or circumstances tending to 
show survivorship among them. Therefore, when it ap- 
pears that a testator, his wife and a legatee all perished in a 
fire which consumed a dwelling house, the burden is upon 
’ the administrator of the legatee in order to entitle him to 
receive the legacy to prove facts and circumstances tending 
to show that she survived the testator. But under such cir- 
cumstances, there being no presumption of death at the 
same time, there is no burden upon the administrator to 
overcome any presumption, but merely to prove the fact of 
survivorship, as any other fact is required to be proved. 
Neither is it necessary to show that the deceased survived 
the testator for any great length of time; survival for a 
second is sufficient.” 

The Court, on an analysis of the evidence, held that there 
was sufficient to support a finding of fact that the legatee 
in question had survived the testator and his wife, no 
serious attempt having been made to establish survivorship 
as between the testator and his wife. The Court of Appeals 
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in St. John v. Andrews Institute, 191. N. Y. 254, 83 N. E. 
981, adopted the results found by the lower court. See, also, 
Newell v. Nichols, 75 N. Y. 78, Richardson’s Cases in Evi- 
dence, p. 24; McGowin v. Menken, 223 N. Y. 509, 119 N. E. 
877, 5 A. L. R. 794. Contra, in California, Grand Lodge, 
A..0.U.. W. v.. Miller, 8:Cal.. App. 25, 96 Pac 22. (inthis 
case it appeared that a man and his wife, who were sleep- 
ing in the same bed, perished in the California earthquake 
of April 18, 1906. There was no direct evidence of actual 
survivorship, so the court discussed the circumstantial evi- 
dence, arriving at the conclusion that there was nothing to 
show which one survived the other. The civil law presump- 
tion, which is statutory in California, was therefore effectu- 
ated, it being held the husband survived. The distribution 
of a beneficial life insurance policy was made to turn upon 
the husband’s survivorship. 


§ 75. Presumption of Innocence. 


The presumption of law in favor of the innocence of one 
who is accused of having committed a crime is universally 
recognized. In a criminal action this means simply that the 
burden is always on the prosecution to establish the guilt 
of the accused. The defendant is entitled to rest upon the 
presumption of innocence in his favor until this presump- 
tion is so far outweighed by the evidence offered by the 
prosecution that the jury is convinced of his guilt beyond a 
reasonable doubt. People v. Waldo, 161 App. Div. 731, 146 
N. Y.eS.-5813 Kurz’ v. Doerr; 180 N: Yo 88:2 iNe Be926. 
The presumption of innocence is not indulged in a civil ac- 
tion, as the plaintiff rests only under the burden of proving 
his case by a preponderance of evidence. Copley Cement 
Mfg. Co. v. Loeb, 124 Misc. 640, 207 N. Y. S. 659, aff’d 215 
App. Div. 805, 218 N. Y. S. 784. In Kurz v. Doerr, supra, 
the Court said, “We deem it very important that the strict 
rule of evidence, applicable to the burden of proof in crimi- 
nal cases, should not be extended to civil action for the re- 
covery of damages where the defendant is charged incident- 
ally with arson, embezzlement, or any other crime.”’ 
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The presumption of innocence, however, is not to be con- 
fused with that of the good character of a defendant, for 
there is no presumption as to either good or bad character. . 
People v. Lingley, 207 N. Y. 396, 101 N. E. 170. For a 
most learned discussion of the presumption of innocence, see 
Thayer’s Preliminary Treatise on Ev., Appendix B, p. 551. 


§ 76. Presumption of Ownership from Possession. 


Where one is in possession of property, such possession 
is presumed to be rightful. But this presumption is true 
only when the character of the possession is wholly unex- 
plained. The rule is based upon the theory that rightful 
owners of property are not likely to consent that their prop- 
erty remain in the continued possession of others, unless 
authorized by some grant or license. 

The following expression of the law in the case of Raw- 
ley v. Brown, 71 N. Y. 85, has been frequently quoted with 
approval by the courts of this state: “Possession of property 
alone and without explanation is evidence of ownership; but 
is the lowest species of evidence. It is merely presumptive, 
and liable to be overcome by any evidence showing the char- 
acter of the possession, and that it is not necessarily as 
owner. If the custody and possession is shown to be equally 
consistent with an outstanding ownership in a third person, 
as with a title in the one having the possession, no presump- 
tion of ownership arises solely from such possession.” Mat- 
ter of Duffy, 127 App. Div. 74, 111 N. Y. 8. 77. Even bare 
possession has been sufficient to maintain an action of tres- 
pass against a stranger or wrongdoer. Hoyt v. Gelston, 13 
Johns. (N. Y.) 141. The presumption is further well il- 
lustrated by a familiar English case: A chimney sweeper’s 
boy, having found a jewel, carried it to a goldsmith to 
ascertain its value; but the goldsmith, by his apprentice, 
detained it and refused to restore it. The boy having 
brought trover, it was held that his possession was some 
evidence of property, good against anyone except the true 
owner; that he could maintain trover for it on such prima 
facie proof of title, and that refusal to restore it on demand 
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was evidence of conversion. The presumption arising from 
possession may be easily rebutted and affords no protection 
to one who purchases property from one who is not the real 
owner. Velsian v. Lewis, 15 Or. 539, 16 Pac. 631, 3 Am. 
St. Rep. 184. 


§ 77. Presumption of Guilt from Possession of Fruits of 
Crime. 

The statement of the law on this subject in Greenleaf on 
Ev., 16 Ed., p. 129, has been quoted with approval by the 
Court of Appeals. 

“Possession of the fruits of crime recently after its com- 
mission is prima facie evidence of guilty possession, and, 
if unexplained either by direct evidence or by the attending 
circumstances, or by the character and habits of life of the 
possessor, or otherwise,” it is sufficient to warrant a con- 
viction by the jury. “This rule of presumption is not con- 
fined to the case of theft, but is applied to all cases of crime, 
even the highest and most penal. Thus, upon an indictment 
for arson, proof that property which was in the house at the 
time it was burnt, was soon afterwards found in the pos- 
session of the prisoner, was held to raise a probable pre- 
sumption that he was present, and concerned in the of- 
fense. The like presumption is raised in the case of murder, 
accompanied by robbery.” Knickerbocker v. People, 43 
N. Y. 177, Richardson’s Cases in Evidence, p. 32; People v. 
Jackson, 182 N. Y. 66, 74 N. E. 565. 

A clear and able discussion of this presumption is 
found in the case of People v. Galbo, 218 N. Y. 283, 112 
N. E. 1041, Richardson’s Cases in Evidence, p. 187. Mr. 
Justice Cardozo points out that, while it is unquestionably 
the law that possession of the fruits of a recent crime is 
presumed to be guilty possession, the degree of guilt may 
remain uncertain. In other words, a person in possession 
of recently stolen property may be the thief or merely guilty 
of receiving stolen property from the thief, or, as in the 
instant case, one who conceals the body of a victim may be 
the murderer or merely an accessory after the fact who is 
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aiding the murderer in concealing the crime. The true in- 
ference is one of fact to be drawn by the jury in the light 
of all of the circumstances of the case. 


§ 78. Presumption of Continuance. 


Proof of the existence of a person, an object, a condition, 
or tendency at a given time raises a presumption that it con- 
tinued for as long as is usual with things of that nature. 
MacRae v. Chelsea Fibre Mills, 145 App. Div. 588, 130 
N.Y. 5.889; Matter -of Huss, 126 N: Y..537, 27 N: E. 784, 
12 L. R. A. 620. In Wilkins v. Earle, 44 N. Y. 172, 192, 4 
Am. Rep. 655, the Court used the following language: 
“There is a legal presumption of continuance. A partner- 
ship once established is presumed to continue. The fact 
that a man was a gambler twenty months since, justifies the 
presumption that he continues to be one. An adulterous in- 
tercourse is presumed to continue. So of ownership and 
non-residence.”” Matter of Prentice, 110 Misc. 456, 181 
N. Y. S. 679; Matter of Brown, 116 Misc. 483, 190 N. Y.S. 
184. Our courts have even gone so far as to hold that a 
man who has not been heard from for fourteen years and 
who was unmarried when last heard from, is presumed to 
have remained a bachelor. Karstens v. Karstens, 29 App. 
Div. 229, 51 N. Y. S. 795. But the presumption does not 
“flow backward”; that is, a state of facts which is proved 
to exist is not presumed to have existed at any previous 
time. Hanna v. Stedman, 230 N. Y. 326, 1380 N. E. 566; 
Méhoff-Schultze Grocer Co. v. Gross, 205 App. Div. 67, 199 
NgaY,..9-,196. 


There is, however, no such presumption of continuance 
in will cases even though it is shown that a will was once 
made. “No testamentary papers having been found after a 
careful search the presumption arises that the decedent her- 
self destroyed the will animo revocandi. Matter of Ken- 
nedy, 167 N. Y. 1638, 60 N. E. 442, Richardson’s Cases in 
Evidence, p. 533; Matter of Staiger, 243 N. Y. 468, 154 
IN. fo, 812: 
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§ 79. Presumption of Death After Seven Years’ Absence. 


A statement of this presumption is found in the opinion 
of the Court in Butler v. Mutual Life Ins. Co., 225 
N. Y. 197, 121 N. E. 758. “The law contains the general 
presumption that a person who has been continuously 
absent from his home or place of residence, and unheard 
from or of by those who, if he had been alive, would natural- 
ly have heard of him, through the period of seven years, is 
dead. The presumption does not arise, however, when there 
exist circumstances or facts which reasonably account for 
his not being heard of, or his absence and abstention from 
communication are reasonably explained without assuming 
his death, or where diligent inquiry as to whether he is alive 
or dead has not been made.” See Sears v. Grand Lodge 
Ar Os Us W., 163° N2 Y. 374, STON: Ee GISs 50; Ls Rear 204s 
Cerf v. Dierner, 210 N. Y. 156, 104 N. E. 126. The presump- 
tion is an arbitrary one, rendered necessary upon grounds 
of public policy, in order that rights depending upon the 
life of one long absent and unheard of might be settled. See 
statutory provisions,, Civil Practice Act, sec. 341; Penal 
Law, sec. 341. There seems to be a conflict in the courts of 
this state as to whether there is any presumption with 
respect to the particular time at which death occurred. See 
Connor v. New York Life Ins. Co., 179 App. Div. 596, 166 
N. Y. S. 985, and cases there cited; L. R. A. 1915B 756, 
note. In Connor v. New York Life Ins. Co., supra, the 
Court attempted to reconcile the conflicting rules laid down 
in the earlier decisions and stated the law of this state at 
the present time to be as follows: 


“The general rule may now be stated to be that seven 
years’ absence creates a presumption that death took place 
at the end of that period. But we think that reason and 
probability require that the rule be modified, so that, if 
seven years’ absence follows a catastrophe, occurrence or 
hazard whereby the absent one was subjected to peril of his 
life of such a character that the evidence of his death might 
be destroyed with death itself, as, for instance, death in a 
conflagration, or by drowning, the inference of fact may be 


PRESUMPTIONS Al 


drawn that the death occurred at the time of such peril. 
The presumption that the death occurred at the end of the 
seven years obtains only by the necessity of the case, in the 
absence of evidence indicating death at another time. When 
there is such evidence, the necessity for presuming that 
death occurred at the end of that period no longer exists.” 


§ 80. Statutory Presumption of Death in Real Property 
Cases. 


The procedure outlined by the statutes of New York for 
the benefit of one who has an estate after the death of 
another who has a prior estate therein, provides for a peti- 
tion for the production of the person whose life is in ques- 
tion, and for the appointment of a referee and a report of 
such referee as to whether such person is alive or dead. If 
the person upon whose life the prior estate depends is not 
produced, or adequate proof given that he is living, he is pre- 
sumed to be dead for the purposes of the proceeding. This 
presumption is, however, rebuttable, and the question may 
be reopened by a similar proceeding at any time that the 
person presumed dead is actually alive. Real Property 
Law, secs. 570 to 578. 


§ 81. Presumption Arising from Spoliation and Fabrica- 
tion of Evidence. 


The act of intentionally destroying or fabricating evi- 
dence has always been regarded with suspicion. It is a cir- 
cumstance indicating a weak cause. One’s conduct in thus 
destroying evidence is attributed to a belief that the truth 
would have operated against him. Armour v. Gaffey, 30 
App. Div. 121, 51 N. Y. S. 846, aff’d 165 N. Y. 630, 59 N. E. 
1118. As stated in a recent Appellate Division case: 


“It is well settled that the deliberate destruction of writ- 
ten evidence gives rise to the inference that the matter 
destroyed or mutilated is unfavorable to the spoliator. This 
unfavorable presumption will not dispense with the neces- 
sity of the other party introducing some other evidence of 
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its contents, that it may appear that the documents de- 
stroyed were in fact relevant to the case. The presumption 
does not arise from the mere destruction of documents. It 
must appear that the documents were written evidence rele- 
vant to the issues, or at least the documents should by notice 
be required to be produced upon the trial.” Matter of Eno, 
196 App. Div. 131, 163, 187 N. Y. S. 756. The mere non- 
production of books, papers, etc., upon notice, has no other 
effect than to give the other party authority to prove their 
contents by secondary evidence. For illustrations in gen- 
eral, see 34 L. R. A. 581, note. From a refusal to obey an 
order to produce books, a presumption arises that the books 
if produced would furnish evidence material to the case, but 
no presumption arises that the books and papers are in ex- 
istence. Feingold v. Walworth Bros., 238 N. Y. 446, 144 
N. E. 675. 


§ 82. Presumption Arising from Withholding Evidence. 


The mere withholding of or failure to produce evidence, 
which, under certain circumstances, would be expected to 
be produced, and which is available, may give rise to a pre- 
sumption against the party. It is a natural inference that 
the evidence is held back because it would be unfavorable. 


In Reehil v. Fraas, 129 App. Div. 568, 114 N. Y. S8. 17 
(reversed on other grounds, 197 N. Y. 64, 90 N. E. 340), 
the Court states the inferences to be drawn from a 
failure to produce evidence under various circumstances, as 
follows: 


“First: Failure of a party to produce evidence which 
would conclusively determine the fact in dispute may give 
rise to a conclusive inference, 2. ¢., to a presumption of law, 
that the fact is not as he claims or as is claimed by the other 
side, as where a party fails to produce a chattel or a writ- 
ing which is in his possession and would, if produced, show 
the fact indisputably. 


“Second: But in the case of a failure to produce mere 
oral evidence, the rule necessarily falls short of this, for 
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oral evidence is not indisputable and conclusive, but de- 
pends on slippery memory and honesty. The rule in respect 
of a failure of a party to produce oral evidence is that such 
failure is a fact to be considered in determining how much 
weight, if any, should be given to the evidence which he 
has produced. 

“Third: The question is one of inference for the jury 
or for the trial Judge, if there be no jury; 7%. e., it is not an 
inference or presumption of law, but one of fact; and its 
degrees are infinite, from slight to very strong or irresist- 
ible. It does not grow out of any duty on the part of 
litigants in respect of calling witnesses or of testifying 
themselves.” 

An excellent discussion of this presumption is found in 
the recent case of Perlman v. Shanck, 192 App. Div. 179, 
1S25NeYeo.Gi. See; also, 22 Co J., p. 1115123; Spitzer v. 
Born; Inc., 194 App. Div: 739, 185 N. Y..S. 875. 

But a jury is not entitled to draw any such inference 
from the failure of a party to call as a witness one who, by 
reason of relationship or employment, is not within his con- 
trol, or one of whom the other party had the same opportu- 
nity of calling, or one who, on account of his situation or 
relation, would be likely to be hostile. Vollmer v. Automo- 
bile Fire Ins. Co., 207 App. Div. 67, 202 N. Y. S. 874. The 
recent case of Hayden v. New York Railways Co., 233 N. Y. 
34, 1384 N. E. 826, is in point. The action was for damages 
sustained as the result of a collision between a taxicab, in 
which the plaintiff was riding, and defendant’s car. The 
sole question before the Court of Appeals was as to the 
correctness of the charge of the trial court in connection 
with plaintiff’s failure to call the driver of the taxicab as 
a witness, although the man was present in the court room 
during the trial. The Court of Appeals held that the jury 
was not entitled to draw any inference adverse to the plain- 
tiff by reason of his failure to call this witness, because the 
man was, in a legal sense, a stranger to the plaintiff and was 
equally available to the defendant; and that a charge which 
led the jury to understand that it might draw an inference | 
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adverse to the plaintiff from his failure to call this witness 
constituted reversible error. 


In the case of Costigan v. Third Ave. R. R. Co., 124 Mise. 
165, 207 N. Y. S. 216, the Court, referring to an instruction 
to the jury concerning circumstances under which an un- 
favorable inference might be drawn, said: “Such an in- 
struction would only be justified where a witness has not 
been called, although under the control of and available to 
the plaintiff, who had either a peculiar or superior knowl- 
edge of the facts involved in the controversy.” In this case, 
however, the court held that the instruction should not have 
been given, as the plaintiff actually called the witnesses 
whose absence was made the basis of the instruction, but 
called the witnesses at an improper time during the pro- 
cedure of the trial. They were offered in rebuttal and the 
court, on objection of defendant’s counsel, refused to per- 
mit the witnesses to testify. No presumption could be 
drawn from these facts. | 


§ 83. Presumption That Documents Have Been Duly 
Executed. 


There is a presumption in favor of the due execution of 
formal instruments. Matter of Schweigert, 17 Misc. 186, 
40 N. Y. 8.979. Thus, it will be presumed that the maker’s 
signature was annexed before that of the witness, and that 
the document was witnessed at the time of its execution. 
So, too, the date of signing is presumed to be the date of 
the document; so, also, the date of delivery. Since the mark 
of finality is the delivery of the deed, its formal execution 
and retention by the grantor are insufficient to pass title 
to the grantee, and no delivery to the grantee could there- 
fore be presumed from these facts. But the recording of a 
deed raises a presumption that it was recorded by the 
grantee and is, thus, presumptive evidence of delivery. 
Sweetland v. Buell, 164 N. Y. 541, 552, 58 N. EB. 663, 79 
Am. St. Rep. 676; Ford v. Gale, 155 App. Div. 675, 140 
Na Ys pe O43 
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§ 84. Presumption of Regularity in Will Cases. 


“Proof of the signature of a deceased subscribing witness 
is presumptive evidence of the truth of everything appear- 
ing on the face of the instrument relating to its execution, 
as it is presumed the witness would not have subscribed his 
name in attestation of that which did not take place.” Mat- 
ter of Hesdra, 119 N. Y. 615, 23 N. E. 555; Matter of Eyett, 
124 Mise. 523, 209'N. Y. S. 251. See, also, Surrogate’s - 
Court Act, sec. 142, providing for proof where all subscrib- 
ing witnesses to the will are dead or incompetent. 


§ 85. Presumptions Arising in Course of Business. 

Presumptions, founded upon experience, frequently arise 
in the course of business, public and private. Thus, a letter 
deposited in the post office, properly stamped and addressed, 
will be presumed to have been received in due course of the 
mail, and the post mark on a letter is prima facie evidence 
that the letter was in the post office at the time and place 
thus designated. The presumption is based upon the fact 
that the post office is a public agency, charged with the duty 
of transmitting letters, and that what ordinarily results 
from the transmission of a letter through the post office re- 
sulted in the given case. Austin v. Holland, 69 N. Y. 571, 
25 Am. Rep. 246; Diehl v. Becker 227 N. Y. 318, 125 N. E. 
533. Furthermore, where the question is whether a letter 
was sent by mail at a certain time, in the absence of any 
evidence as to its being deposited with the post office author- 
ities, proof of a course of business, or of office practice, ac- 
cording to which it naturally would have been mailed, gives 
rise to a presumption that the letter had in fact been mailed. 
It is necessary to show, however, that the letter in question 
was placed in the usual office receptacle for outgoing mail 
and, in addition, to call as a witness the particular clerk 
whose duty it was to mail such letters and have him testify . 
that he invariably mailed all letters found in the said recep- 
tacle. No less than this amount of evidence as to the of- 
fice practice is deemed sufficient to justify the submission of 
the question of the mailing to the jury. Gardam & Son v. 
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Batterson, 198 N. Y. 175, 91 N. E..371; Elmore v. Busseno, 
175 App. Div. 233, 161 N. Y. S. 583. See Federal Asbestos 
Co. v. Zimmerman, 171 Wis. 594, 177 N. W. 881, for an 
excellent review of the authorities on proof of mailing let- 
ters. The delivery of a telegram to the addressee is pre- 
sumed upon proof of its delivery to the telegraph company 
properly addressed. Oregon Steamship Covyv. Otis, 100 N. Y. 
446,3 N. E. 485. But this presumption is not applicable to a 
case where the telegraph company is seeking to recover the 
amount of its charges for sending the telegrams in question. 
Commercial Cable Co. v. Bauer Co., 102 Misc. 699, 169 
N. Y. S. 450. See opinion on former trial, 100 Misc. 663, 
165 N. Y. S. 399. Other presumptions which arise in the 
course of business are: Those engaged in a particular trade 
or business are acquainted with the general custom and 
usages of the business, Cassin v. Stillman, Delehanty- 
Ferris Co., 185 App. Div. 63, 172 N. Y. S. 754; a draft in 
possession of a drawee or a note in the possession of the 
maker has been paid and the obligation discharged, Neg. 
Inst. Law, sec. 200, sub. 5; in the absence of an agreement 
as to time of payment for goods sold, they are to be paid 
for on delivery, Pers. Prop. Law, sec. 123; contracts, silent 
as to time of performance, are to be performed within a 
reasonable length of time, Wimpie Elec. Co. v. Columbus 
Circle Const. Corp., 98 Mise. 242, 162 N. Y. S. 969. 


§ 86. Presumption of Consideration. 


There is no presumption of consideration in an action on 
a non-negotiable note. Deyo v. Thompson, 53 App. Div. 9, 
65 N. Y. 8. 459. Every negotiable instrument, however, is 
presumed to have been issued for a valuable consideration 
and every person whose signature appears thereon to have 
become a party for value. As to all persons except a holder 
in due course, this presumption may be rebutted. Neg. 
Inst. Law, secs. 50 and 54. Every holder is deemed 
prima facie a holder in due course until it is shown 
that the title of any person who negotiated the instrument 
was defective. Such defect will not aid one who became 
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liable to the instrument before the acquisition of defective 
title. This presumption also may be rebutted. 


§ 87. Presumptions on the Delivery of a Note, Check, or 
Draft. 


“Tt is conceded and it is undoubtedly the general rule, that 
in the absence of explanation the presumption arising from 
the delivery of a check is that it was delivered in payment 
of a debt and not asa loan.” Nay v. Curley, 113 N. Y. 575, 
21 N. E. 698: 


Where there is a debt, whether it be pre-existing or con- 
current with the giving of a note, the law presumes that the 
note of the debtor is, in the absence of an agreement, a con- 
ditional and not an absolute payment. Winsted Bank v. 
Webb, 39 N. Y. 325, 100 Am. Dec. 435; St. Albans Beef Co.: 
_v. Aldridge, 112 App. Div. 803, 99 N. Y. S. 398. The same 
applies to checks. A minority of states hold the contrary 
if the instrument be negotiable. In the absence of an agree- 
ment the acceptance of a note, check, or draft of a third per- 
son by the creditor from his debtors is not presumed to be 
in payment of an antecedent debt, but is presumed to be in 
payment of an indebtedness contracted at the time of the 
transfer. Noel v. Murray, 13 N. Y. 167; Dillie v. White, 
132 Iowa 327, 109 N. W. 909, 10 L. R. A. (N. 8S.) 510 and 
note. See Richardson, Outline of Contracts, secs. 426, 
427, 428. 


§ 88. Presumption of Sanity. 


Sanity is the normal condition of man. Therefore, every 
man is presumed to be sane until the contrary is shown. 
Matter of Langdon, 173 App. Div. 737, 160 N. Y.S. 3. 


§ 89. Presumption of Sanity of Grantor. 


Deeds, duly executed, are prima facie valid. The sanity 
of the grantor is presumed. Jones v. Jones, 157 N. Y. 610, 
33 N. E. 479. 
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§ 90. Presumption of Sanity—Suicide. 

The presumption. of sanity is not overcome by the act of 
committing suicide, for “human experience has shown that 
sane men have taken their own lives.” Wallace v. United 
Order of Golden Cross, 118 Me. 184, 106 Atl. 713. The onus 
is upon the one alleging insanity. Thus, where an insur- 
ance policy provides it shall be null and void in case the 
insured dies by his own hand, and the insured commits sui- 
cide, the burden is upon the party seeking to enforce the 
policy to prove that the act of self-destruction was that of 
an insane person. Weed v. Mutual Benefit Life Ins. Co., 
70 N. Y. 561; cases collected in note to 59 Am. Dec. 487, 
496. But where the facts are as consistent with death by 
accident or homicide as by suicide, the presumption is 
against suicide. Mallory v. Trav. Ins. Co., 47 N. Y. 52; 
White v. Prudential Ins. Co., 120 App. Div. 260, 105 N. Y. S. 
87. While it is true that there is a presumption that one 
does not take his own life, this rule has usually been applied 
in life insurance and accident cases. It has never been ap- 
plied in a capital case. People v. Creasy, 236 N. Y. 205, 140 
N. E. 563. 


§ 91. Presumption of Sanity—Criminal Cases, 

The normal condition of man being sanity, the law pre- 
sumes sanity, and this presumption prevails in criminal as 
well as civil cases. But in criminal cases, where insanity is 
put in issue by the defendant, the prosecution must prove 
sanity, for the affirmative of the issue rests upon the plain- 
tiff. Defendant’s evidence of insanity rebuts the legal pre- 
sumption of sanity, and the prosecution must then prone 
sanity as a part of its case. 

If the defendant’s evidence raises a reasonable doubt as 
to his sanity, there is a reasonable doubt as to his guilt, and 
unless and until the doubt is removed, the defendant must 
‘be deemed not guilty, for an insane person is not responsible 
for his acts. O’Connell v. People, 87 N. Y. 377, 41 Am. Rep. 
379; People v. Koerner, 154 N. Y. 355, 48 N. E. 730. See, 
also, People v. Egnor, 175 N. Y. 419, 67 N. E. 906. 


PRESUMPTIONS 49 


In People v. Garbutt, 17 Mich. 9, 97 Am. Dec. 162, Chief 
Justice Cooley says: “They (the prosecution) are at liberty 
to rest upon the presumption of sanity until proof of the 
contrary condition is given by the defense. But, when any 
evidence is given. which tends to overthrow that presump- 
tion, the jury are to examine, weigh, and pass upon it, with 
the understanding that, although the initiative in presenting 
the evidence is taken by the defense, the burden of proof 
upon this part of the case, as well as upon the other, is upon 
the prosecution to establish the conditions of guilt.” 


§ 92. Presumption as to Law of Sister States and Foreign 
Nations. 


While the New York courts will not take judicial notice 
of the laws of sister states, there is a presumption that the 
common law still prevails in all the states in which it is the 
foundation of their jurisprudence and that it is the same as 
the common law of New York. Southworth v. Morgan, 205 
N. Y. 298, 98 N. E. 490; International Text Book Co. 
v. Connelly, 206 N. Y. 188, 200, 99 N. E. 722; Boston Dairy 
Co. v. Jones Corp., 72 Misc. 17, 129.N. Y. S. 70. 


There is no presumption that the statutory law of a sister 
state is the same as that of New York. Venner v. N. Y. C. 
lids bets. ©O.7160 App. Div. 127, 133, 145 N.Y. S. 725, 
afd 217 N. Y. 615,111 N. E. 487. 


There is no presumption that the law of a jurisdiction not 
of common law origin is the same as our common law. 
Christie v. Cerro De Pasco Copper Corp., 214 App. Div. 
820, 211 N. Y. S. 148, aff’d 243 N. Y. 557. For some time, 
and until quite recently, there has been a conflict in our 
courts as to what rule to apply in a case where the law of a 
non-common law jurisdiction is not proved as a fact. In 
Vazakas v. Vazakas, 109 N. Y. S. 568, the Court held: 


“As we do not know from the evidence what the laws of 
Greece are, we may presume them to be the same as those 
of our own state, and that sec. 1748, sub. 4 (now Civil Prac- 
tice Act, sec. 1139) applies, permitting an action to annul 
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a marriage, where the consent of one of the parties was 
obtained by force, duress, or fraud.’ Another view, that 
of the Supreme Court of the United States, is recorded in 
Cuba Railroad Co. v. Crosby, 222 U. 8S. 473, 56 Law. Ed. 
274, 32 Sup. Ct. Rep., was adopted in Liachovitzky v. New 
York Life Insurance Co., 126 Misc. 109, 212 N. Y. S. 722. 
This position is that courts will, in dealing with rudimen- 
tary contracts made or torts committed abroad, such as 
promises to pay money for goods, services, or battery to a 
person, or conversion of goods, assume a liability to exist 
if nothing to the contrary appears. The Court in the Cuba 
Railroad Co. v. Crosby case, supra, said: ‘We repeat that 
the only justification for allowing a party to recover when 
the cause of action arose in another civilized jurisdiction is 
a well founded belief that it was a cause of action at that 
place.”’ The recent case of Riley v. Pierce Oil Corp., 245 
N. Y. 152, 156 N. E. 647, seems to have settled the question 
so far as New York is concerned by announcing that where 
the cause of action arose in a non-common law jurisdiction 
no presumption may be made as to that foreign law nor 
may the court apply its own law. If the law of the non- 
common law jurisdiction be not proved as a fact, the action 
must fail. This is especially important as the theory of the 
plaintiff’s cause was conversion, one of the instances special- 
ly mentioned in the case of Cuba Railroad Co. v. Crosby as 
falling within the rule of that case. The Court of Appeals 
in New York held that the property law of the non-common 
law jurisdiction was an essential part of any cause of action 
based on conversion and without proof thereof, no action 
could be maintained. 


§ 93. Presumption of Identity of Person from Identity of 
Name. 


Identity of name, in the absence of all other proof on the 
subject, raises a presumption of identity of person. People 
v. Snyder, 41 N. Y. 397, 403. A good illustration of the value 
of this presumption may be found in Doherty v. Mutual Life 
Ins. Co., 166 N. Y. S. 838. In this case the defendant 
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claimed that the policy sued on had been avoided by a mis- 
representation on the part of the insured in stating that he 
had never been under treatment in a sanitarium. The de- 
fendant proved that “James Doherty” had spent three 
weeks in a certain sanitarium. Plaintiff did not offer any 
evidence, and the Court ruled that, since identity of name 
is prima facie evidence of identity of person, the evidence 
was sufficient to show that the insured had been an inmate 
of the sanitarium. - 


This presumption is very much strengthened when there 
is a similarity of residence or trade or circumstances or 
where the name is unusual. Layton v. Kraft, 111 App. Div. 
842, 846, 98 N. Y. S. 72. 


§ 94. Res Ipsa Loquitur. 

The maxim “res ipsa loquitur’? means that “the thing 
speaks for itself.”’ Under certain circumstances a jury may 
infer negligence from the fact that an injury has occurred. 
One of the essential conditions permitting the application of 
the rule is that the injury shall occur under such circum- 
stances as, tested by ordinary experience and observation, 
fairly create the presumption, in the absence of explanation, 
that the person sought to be charged has failed to fulfill 
some obligation which he owed to the person injured, and 
which, if discharged, would have prevented the accident. 
Where the agency which caused the plaintiff’s injury was 
exclusively under the control of the defendant and an ac- 
cident which ordinarily could not occur without negligence, 
is shown to have occurred, the mere happening of the ac- 
cident itself may be sufficient to raise a presumption of 
negligence and to cast upon the defendant the burden of 
explaining the cause of the accident. To illustrate: A 
building falls into the street, seriously injuring a passer-by. 
As buildings properly constructed and kept in repair do not 
fall without external violence of some kind, the mere fact of 
the building’s collapse raises a presumption of negligence 
on the part of its owner. Mullen v. St. John, 57 N. Y. 567; 
Hogan v. Manhattan Ry. Co., 149 N. Y. 23, 43 N. E. 403. 
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As stated in the leading case of Griffen v. Manice, 166 N. Y. 
188, 59 N. E. 925: “The maxim is also in part based on 
the consideration that where the management and control 
of the thing which has produced the injury is exclusively 
vested in the defendant, it is within his power to produce 
evidence of the actual cause that produced the accident, 
which plaintiff is unable to present.” See, also, Goldstein v. 
Pullman Co., 220 N. Y. 549, 116 N. E. 376. But if the in- 
jury can be accounted for on any reasonable theory other 
than that of the defendant’s negligence, or if the responsi- 
bility for the injury may lie with one of two or more parties 
so that it is not clear from the mere happening of the ac- 
cident whose negligence caused it, the doctrine of res tpsa 
loquitur will not be applied. Robinson v. Consolidated Gas 
Co., 194 N. Y. 37, 86 N. E. 805; Wolf v. Am. Tract Society, 
164 N. Y. 30, 58 N. E. 31; Hardie v. Boland Co., 205 N. Y. 
336, 98 N. E. 661; Francey v. Rutland R..R. Co., 222 N. Y. 
482,119 N. E. 86. But see Hughes v. Harbor & S. B. & S. 
Assn., 1381 App. Div. 185, 115 N. Y. S. 320, for a case where 
both owner and contractor are liable on any theory of the 
accident. 


Where a passenger is injured as a result of a collision 
with a car of another company, a prima facie case of negli- 
gence on the part of the carrier is made out, but this pre- 
sumption, resting on the duty that the carrier owes to its 
passenger and the inability of the passenger to account for 
the collision, is not strictly an application of the doctrine 
of res ipsa loquitur. Plumb v. Richmond Light & Railroad 
Co., 195 App. Div. 254, 187 N. Y. S. 38. 


§ 95. Conflicting Presumptions. 

Where there are conflicting presumptions of unequal 
weight, the stronger will prevail. Palmer v. Palmer, 162 
N. Y. 180, 56 N. E. 501. This is nowhere better illustrated 
than in the case of Fagin v. Fagin, 88 Misc. 304, 151 - 
N. Y. S. 809. This was an action to annual a marriage on 
the ground that the wife had a former husband living at 
the time of her marriage to the plaintiff. Plaintiff proved 
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that his wife had been previously married in Russia and 
rested upon the presumption of continuance of life. The 
Court ruled that this presumption was outweighed by the 
presumption that the wife was innocent of the crimes of 
bigamy and adultery, as well as by the strong presumption 
in favor of the legality of the second marriage, and dis- 
missed the complaint. See, also, Smith v. Smith, 194 App. 
Div. 548, 185 N. Y. 8S. 558. Matter of Werlich, 230 N. Y. 
516, 180 N. E. 682. On conflict of presumptions generally, 
see 16 L. R. A. (N. S.) 108, note. See, also, State v. Plym, 
43 Minn. 385, 45 N. W. 848, Richardson’s Cases in Evidence, 
p. 30. 
Saal 


CHAPTER IIL. 
REAL EVIDENCE 


§ 96. Sources of Belief. 

There are three modes of producing evidence to enable 
a tribunal to render judgment. These modes of evidencing 
a fact are known as 

1. Real Evidence. 

2. Circumstantial Evidence. 

8. Direct Testimony of Witnesses. 


§ 97. Real Evidence Defined. 


In addition to testimonial evidence (direct or indirect), 
the tribunal has a third mode of acquiring information on 
a matter of fact submitted to it for judicial investigation, 
viz., the presentation of the object itself to which the testi- 
mony refers, for personal observation by the court and jury. 
Such objects, when it is convenient, are brought into the 
court room, but occasionally the jury is permitted to go out 
of the court room for the purpose of inspecting a locality 
or an object not capable of production in court. Evidence 
thus acquired, by self-observation, is described as real or 
demonstrative evidence. This would seem to be the most 
natural and satisfactory process of proof. 

The three methods of producing evidence are well illus- 
trated by Wigmore on Ev., sec. 1150: “If, for example, it 
is desired to ascertain whether the accused has lost his right 
hand and wears an iron hook in place of it, one source of 
belief on the subject would be the testimony of witnesses 
who had seen the arm; in believing this testimonial evi- 
dence, there is an inference from the human assertion to the 
fact asserted. A second source of belief would be the mark 
left on some substance grasped or carried by the accused; 
in believing this circumstantial evidence, there is an infer- 
ence from the circumstance to the thing producing it. A 
third source of belief remains, namely, the inspection by the 
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tribunal of the accused’s arm. This source differs from the 
other two in omitting any step of conscious inference or 
reasoning, and in proceeding by direct self-perception or 
autopsy.” 

In Warlick v. White, 76 N. C. 175, 179, the Court uses the 
following language: ‘On general principles it would seem 
that, when the question is whether a certain object is black 
or white, the best evidence of the color would be the exhibi- 
tion of the object to the jury. Why should a jury be con- 
fined to hearing what other men think they have seen, and 
not be allowed to see for themselves?” And, again, where 
an indictment rested on the ground that the defendant was 
a colored man, the Court held that no proof of that fact was 
necessary, as the defendant had been before the jury, that 
the jury’s inspection did away with the necessity of proof, 
and said, ‘Juries may use their eyes as well as their ears.” 
Garvin v. State, 52 Miss. 207; Hook v. Pagee, 2 Munf. 
(Va.) 379. 


This mode of proof may be resorted to in a great variety 
of instances; for example, to prove the color of hair, the 
alteration of an instrument, the kind of shoes or clothing 
worn by the accused, the extent of an injury, the fact that 
clothes are bloodstained, or the weakness of a piece of iron. 
People vy. Gonzalez;'35 N. Y. 49; King v. N. Y. C. & 
H. R. BR. R. Co., 72 N. Y. 607. But the articles exhibited 
to the jury must be in substantially the same condition as 
at the time in question. People v. Flanigan, 174 N. Y. 356, 
368, 66 N. E. 988, 17 N. Y. Crim. Rep. 300. 

Occasionally juries are permitted to test the evidence by 
means of their other senses. To illustrate: The New York 
Times of January 29, 1921, reported that “A piano, a violin, 
a trumpet, and a phonograph gave noisy testimony yester- 
day before Federal Judge Hand in the suit of G. Ricordi & 
Co. for an injunction restraining J. H. Remick & Co., music 
publishers, from trafficking in the song ‘Avalon’ sung by 
Al. Jolson. ‘The plaintiffs contend that the music is the 
same as the music of an aria in the opera, La Tosca, the 
copyright of which they hold.” And on January 25, 1922, 
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the same paper reported that the members of a federal jury 
were invited to sample a bottle of whiskey. 


§ 98. Relevancy. 


There are two fundamental principles applicable to all 
kinds of issues and the whole process of proof, viz.: 
(a) No fact not having probative value is admissible; 


(b) Every fact having probative value is admissible, ex- 
cept so far as excluded by some specific rule of policy or 
tradition. Therefore, the object submitted for inspection. 
must be relevant, 7. e., must tend to prove or disprove the 
question at issue. Smith v. Lehigh Valley R. R. Co., 177 
N. Y. 379, 69 N. E. 729, Richardson’s Cases in Evidence, 
p. 54: 


§ 99. Inspection to Determine Age. 


It is expressly provided by statute in New York that, 
“Whenever in any proceeding or trial it becomes necessary 
to determine the age of a child, such child may be produced 
and exhibited to enable the court or jury to determine its 
age by a personal inspection; and such court may direct an 
examination by one or more physicians, whose opinion shail 
also be competent evidence upon the question of such age.” 
Civil Practice Act, sec. 334; Penal Law, sec. 817. Contrary 
to the rule in some other jurisdictions, our courts seem to 
hold that if the one whose age is in question is present in 
the court room, the jury may determine his age by inspec- 
tion, even though the attention of the jury is not particu- 
larly called to the person for this purpose. People v. Kam- 
insky, 208 N. Y. 389, 102 N. E. 515; Union Bank of Brook- 
lyn v. Mandel, 139 App. Div. 684, 124 N. Y. S. 459. 


Although this evidence of age secured by inspection of a 
complaining witness in a criminal action where the prosecu- 
tion charges rape in the second degree, affords material 
evidence against the defendant, such inspection, unaccom- 
panied by other evidence as to age, is insufficient to enable 
the jury to determine whether the complaining witness was 
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just over or just under eighteen years. People v. Marks, 
146 App. Div. 11, 180 N. Y. S. 524. 


§ 100. Inspection to Prove Resemblance. 


There is a sharp conflict in the courts of the various states 
as to whether it is proper to direct the attention of the jury 
to two persons who are in court for the purpose of proving 
resembling features. In some jurisdictions, when the pater- 
nity of a child is in issue, juries are permitted to compare 
the features of the child with those of the alleged father. 
Gaunt v. State, 50 N. J. L. 490, 14 Atl. 600. 


In New York and many other jurisdictions, however, in- 
spection is not permitted for this purpose, for the reason 
that the subject of human resemblance is largely a matter 
of fancy and guess work, and this is especially true concern- 
ing very young children. Bilkovic v. Loeb, 156 App. Div. 
719, 141 N. Y. S. 279, Richardson’s Cases in Evidence, p. 
58; Hanawalt v. State, 64 Wis. 84, 24 N. W. 489, 54 Am. 
Rep. 588, Richardson’s Cases in Evidence, p. 55. 


§ 101. Privilege against Self-incrimination. 

The usual practice of examining prisoners for marks or 
bruises, searching their clothing; seizing all articles of an 
incriminating nature found upon their persons, and pro- 
ducing the same in evidence upon the trial, seems to have 
been universally upheld against the contention made on be- 
half of the accused that the privilege of the accused not to 
be compelled to be a witness against himself, guaranteed by 
the Fifth Amendment to the Constitution of the United 
States and by the Constitution of the State of New York, 
Art. 1, sec. 6, has thereby been violated. Upon the trial in 
the case of People v. Gardner, 144 N. Y. 119, 38 N. E. 1003, 
28 L. R. A. 699, the defendant was forcibly compelled to 
stand up in order that he might be identified by a witness. 
An appeal was taken on the ground that this action on the 
part of the court violated the prisoner’s constitutional 
rights by compelling him to be a witness against himself. 
New York Constitution, Art. 1, sec. 6. The Court of Ap- 
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peals held that the action of the trial court was necessary 
and proper and that no constitutional right of the defendant 
had been violated. This decision has never been questioned. 
It was held in People v. Van Wormer, 175 N. Y. 188, 67 
N. E. 299, that the prisoner’s shoes might be seized for the 
purpose of comparing them with foot prints. 


§ 101a. Admission of Evidence Illegally Obtained—New 
York Rule. 

The use as evidence of books, papers, articles, or other 
evidential facts which have been illegally obtained or un- 
lawfully seized in violation of the United States Constitu- 
tion, Fourth Amendment, and Civil Rights Law, sec. 3, . 
which provide against unreasonable search and seizure, will 
not be prohibited; nor will their use as evidence be denied 
as a violation of the Federal Constitution, Fifth Amend- 
ment, or State Constitution, Art. 1, sec. 6, prohibiting com- 
pulsory self-incrimination. 


This privilege of the accused not to give evidence against 
himself is violated, however, when an incriminatory dis- 
closure has been extorted by legal process directed against © 
the accused. This would constitute a ‘‘testimonial compul- 
sion.” People v. Adams, 176 N. Y. 351, 359, 68 N. E. 636; 
People v. Defore, 242 N. Y. 18, 150 N. E. 585, Richardson’s 
Cases in Evidence, p. 72. Certainly things outlawed or con- 
traband possessed without right and subject upon seizure to 
forfeiture or destruction may be offered in evidence with- 
out trenching upon the privilege in respect to self incrimina- 
tion whether the seizure has been made with or without a 
warrant. Whether an exception will be made to the above 
rule in a case where the seizure is unwarranted and of 
things lawfully possessed is a question which the Court has 
refused to answer until an appropriate case is before it. 
The strong indications of the opinion, in the case of People 
v. Defore, supra, however, are that no exception will be 
drawn even in case of seizure of things lawfully possessed ; 
and that the privilege in New York is violated only when 
the papers or articles are secured by aid of legal process. 
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§ 101b. Admission of Evidence Illegally Obtained—Fed- 
eral Rule. 


The federal rule arising under the protection afforded by 
the Fifth Amendment of the Federal Constitution prohibits 
the use as evidence of papers or articles unlawfully seized 
by federal officers or agents. The federal courts hold that 
their use under such circumstances actually compel the ac- 
cused to be an “unwilling source of evidence against him- 
self” and, consequently, violates his constitutional privilege. 
Weeks v. United States, 232 U. S. 383, 58 Law. Ed. 652, 
34 Sup. Ct. Rep. 341; Gouled v. United States, 225 U. S. 
298, 306, 65 Law. Ed. 647, 41 Sup. Ct. Rep. 261. 


The Weeks and Gouled cases are important since they 
modify the rule of exclusion initiated in Boyd v. United 
States, 116 U. S. 616, 29 Law. Ed. 746, 6 Sup. Ct. Rep. 524, 
and followed in Adams v. New York, 192 U. S. 585, 48 
Law. Ed. 575, 24 Sup. Ct. Rep. 372. In Gouled’s case a fed- 
eral detective had secretly taken private papers from 
Gouled’s office. These papers which were introduced in 
‘evidence tended to show that the defendant was guilty of 
conspiring to defraud the federal government. The Court 
in reversing the conviction said: 


“Where in the progress of a trial it becomes probable 
that there has been an unconstitutional seizure of papers it 
is the duty of the trial court to entertain an objection to 
their admission or a motion for their exclusion, and to con- 
sider and decide the question as then presented, even where 
a motion to return the papers may have been denied before 
trial. - 


The illegal seizure of documents or articles must be, in 
order to bring them within the federal exclusion rule, by 
federal agents or officers. Thus, state officers who furnish 
the federal officers with the evidence seized unlawfully are 
classified as private persons under the federal rule. Gam- 
bino v. United States, 275 U. S. 310, 72 Law. Ed. 139, 48 
Sup. Ct. Rep. 187. Where, however, state officers are co- 
operating with federal officials, the evidence which they ob- 
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tain must be considered as having been secured in violation 
of the Federal Constitution. Gambino v. United States, 
supra. 

The more recent decisions while recognizing the accepted 
rule deny its application where the facts are not clearly 
within the doctrine of exclusion as exemplified in the Gouled 
case. Segurola v. United States, 275 U. S. 106, 72 Law. 
Ed. 90, 48 Sup. Ct. Rep. 77; Marron v. United States, 275 
U. S. 192, 72 Law. Ed. 45, 48 Sup. Ct. Rep. 74. 

In Olmstead v. United States,—U. S.—, 72 Law. Ed. 662, 
48 Sup. Ct. Rep. 564, (1928) the Supreme Court by a vote of 
five to four held that evidence obtained by federal prohibi- 
tion officers by illegally tapping telephone wires outside of 
the house was admissible. In construing this as without the 
protection of the Fourth Amendment of the Federal Consti- 
tution the Court has placed a limitation upon the amend- 
ment which seems scarcely harmonious with the tendency it 
has shown in other opinions in analogous, though not iden- 
tical, situations. Obviously, the rule of exclusion is not 
uniformly and logically applied. 


§ 102. What Seizures Are Illegal. 


The protection of the Fourth Amendment of the Federal 
Constitution is in part against “unreasonable searches and 
seizures.” Two classes of articles which might become the 
subject of such seizures have been recognized, first, a man’s 
private books and papers; second, things stolen or forfeited 
for non-payment of duties. In the first case it is clear that 
the government is not entitled to possession of the seized 
articles; in the second, the government is entitled to pos- 
session and it becomes merely a question of how that pos- 
session is to be effected. Boyd v. United States, 116 U. S. 
616, 29 Law. Ed. 746, 6 Sup. Ct. Rep. 524. 

In possessing these articles to which the government is 
entitled to possession there has been recognized from the 
beginning of our government a distinction as to the neces- 
sity for a search warrant between goods subject to seizure 
when concealed in a dwelling house, or similar place, and 
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when in the course of transportation. Carrol v. United 
States, 267 U. S. 132, 69 Law. Ed. 543, 45 Sup. Ct. Rep. 
280. If the evidence sought by the government be in a 
dwelling a warrant must be obtained. If, however, the 
evidence to be seized be in a ship, wagon or automobile if 
there be probable cause for believing that liquor or other 
prohibited articles are being transported, the search may 
lawfully be made without a warrant. The reason for the 
distinction lies in the inability of an officer to get a warrant — 
for a moving vehicle in time to be of practical value. The 
guarantees of the Fourth Amendment are preserved by 
these rules as a warrant is required wherever reasonably 
practical. Where no warrant is issued the seizing officer 
acts at his peril unless he can show probable cause. Carrol 
v. United States, swpra. For a discussion of illegal seizures 
in New York, see People v. Chiagles, 237 N. Y. 193, 142 
N. E. 588. 


§ 103. Remedies Where Evidence is Illegally Secured. 


Where federal officers have unlawfully secured evidence 
against the accused in violation of the Fourth Amendment 
of the Federal Constitution the accused has the following 
possible remedies: First, he may make a preliminary mo- 
tion and secure the return of his evidence. Weeks v. United 
States, 232 U.S. 383, 58 Law. Ed. 652, 34 Sup. Ct. Rep. 341. 
Second, he may object to the admission of the evidence when 
offered upon the trial if that is the first notice that the de- 
fendant had that the government was in possession of the 
papers. Gouled v. United States, 255 U. S. 298, 65 Law. 
Ed. 647, 41 Sup. Ct. Rep. 261. Third, he may object to 
the admission of the evidence upon the trial of the action 
itself' if the circumstances surrounding the seizure of the 
evidence are undisputed. Agnello v. United States, 269 
U. S. 20, 70 Law. Ed. 145, 46 Sup. Ct. Rep. 4. Fourth, he 
may object to the introduction of any evidence lawfully 
secured subsequent to and as a result of information secured 
through an unlawful seizure on the theory set forth in 
Silverthorne Lumber Co. v. United States, 251 U. S. 385, 
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64 Law. Ed. 319, 40 Sup. Ct. Rep. 182, where the Court said, 
“If knowledge of the papers is gained from an independent 
source, they may be proved like any others, but the knowl- 
edge gained by the Government’s own wrong cannot be used 
by it in the way proposed.” 


§ 104. Exhibition by Plaintiff of Injured Member of 
Body. 

The right of the plaintiff in a civil action to exhibit his 
personal injuries to a jury has been contested, on the ground 
that to do so would, perhaps, unduly prejudice the jury 
against the defendant, the argument being that a sympathy 
with the sufferings or mutilations thus made vivid, may in- 
duce the jury, especially as against a corporation, and, par- 
ticularly, a railway corporation, to render a verdict, regard- 
less of the evidence of culpability. But notwithstanding 
the danger of unduly prejudicing the defendant in such 
cases, the exhibition is generally allowed as a proper means 
of proof. Undoubtedly the exhibition is allowed in all cases 
where the question in issue is as to the nature and extent 
of the injuries. Perry v. Metropolitan St. Ry. Co., 68 App. 
Div. 351, 74 N. Y. S. 1; MeNaier v. Manhattan Ry. Co., 
4N. Y.S. 310, aff’d 123 N. Y. 664, 26 N. E. 750; Orscheln 
v. Scott, 90 Mo. App. 852. In Mulhado v. Brooklyn City 
Railroad Co., 30 N. Y. 370, the exhibition of an injured 
limb to a surgeon before the jury was held not to be error. 
Again, where the plaintiff, after testifying as to a hole in 
his leg since the accident, was permitted, under objection by 
the defendant, to show his injured leg to the jury, the court 
said: ‘As well might it be contended that a man who had 
lost an arm or leg by a similar injury should not be per- 
mitted to appear before a jury to testify in relation to it, 
as to prevent a party from exhibiting the living effect of 
a similar injury.” Looram v. Second Ave. R. R. Co., 11 
N. Y. St. Rep. 652. Ocular demonstration of this character 
is weighty evidence; but the court should be careful to 
guard against an abuse of the privilege. Such an abuse is 
found in Rost v. Brooklyn Heights R. R. Co., 10 App. Div. 
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477, 41 N. Y. S. 1069, where it was held that, under the 
circumstances, the exhibition of a child’s amputated foot 
preserved in a glass jar was error. In this case the fact 
that foot had been amputated was admitted and it was evi- 
dent that the sole purpose of the exhibition was to excite 
the sympathies of the jury. Again, a new trial was granted, 
where an injured child, crying in terror, was shown to the 
jury. Butez v. Fonda, J. & G. BR. R. Co., 20 Misc. 123, 45 
N. Y. S. 808. 

A plaintiff may be permitted to give the jury a practical 
demonstration of the effects of an injury, but in some in- 
stances the danger of simulation may be sufficient reason 
for excluding the evidence. ‘‘Whether or not such an ex- 
hibition shall be allowed is a matter resting largely in the 
discretion of the trial court, which will not be interfered 
with except in case of abuse.” 22 C. J., p. 789. A case ap- 
parently on the border line is Clark v. Brooklyn Heights 
R. R. Co., 177 N. Y. 359, 69 N. E. 647, Richardson’s Cases 
in Evidence, p. 69, where the Court allowed the plaintiff to 
leave the witness stand assisted, and to exhibit himself to 
the jury in the act of writing, drinking from a glass of 
water, etc., to show thereby the extent of some nervous af- 
fection resulting from the injury. 

It must be noted that the affirmance by the Court of Ap- 
- peals of the opinion of the Appellate Division was on the 
ground that the latter acted within its discretion in affirm- 
ing the decision of the trial court. However, at the same 
time the court expressed the’opinion that a new trial should ~ 
have been granted. 


§ 105. Physical Examination of Plaintiff. 


The right of a defendant in a personal injury case to com- 
pel the plaintiff to submit to a physical examination. before 
trial is statutory in this state. 

Prior to 1894 this right was denied on the ground that 
the court had no authority, in the absence of a statute, to 
make an order directing the plaintiff to submit to such an 
examination. McQuigan v. D., L. & W. R. R. Co., 129 N. Y. 
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50, 29 N. E. 235, Richardson’s Cases in Evidence, p. 81. 
Section 873 of the Code of Civil Procedure, passed in 1894, 
~ conferred upon the court the authority to direct the plain- 
tiff in such a case to submit to a physical examination as a 
part of an oral examination before trial. Lyon v. Man- 
hattan Ry. Co., 142 N.Y. 298, 87 N. E. 113. By the Civil 
Practice Act, sec. 306 (in effect April 15, 1921), this statu- 
tory provision has been materially changed. The Statute 
now reads: 


“In an action to recover damages for personal injuries 
if the defendant shall present to the court satisfactory evi- 
dence that he is ignorant of the nature and extent of the 
injuries complained of the court, by order, shall direct that 
the plaintiff submit to a physical examination by one or 
more physicians or surgeons to be designated by the court 
or judge, and such examination shall be had and made un- 
der such restrictions and directions as to the court or judge 
shall seem proper. If the party to be examined shall be a 
female she shall be entitled to have such examination before 
a physician or surgeon of her own sex.” 


It is clear that a physical examination may now be had 
independently and apart from any examination before trial. 
In a recent case the Appellate Division went so far as to 
hold that the court had the power to require a sample of 
the plaintiff’s blood to be taken for the purpose of analysis. 
Hayt v. Brewster, Gordon & Co., 199 App. Div. 68, 191 
N. Y. S. 176, Richardson’s Cases in Evidence, p. 84. 


There is, however, no power in the court to order the 
plaintiff in a breach of promise action to submit to an exam- 
ination where the defense sets up physical incapacity on the 
part of the plaintiff. Welch v. Verduin, 121 Misc. 545, 201 
Ne Yownoc4 


§ 106. Indecency, or Other Impropriety. 


“When justice and the discovery of truth are at stake, 
the ordinary canons of modesty and delicacy of feeling can- 
not be allowed to impose a prohibition upon necessary meas- 
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ures. If such matters were not unshrinkingly discussed 
and probed, many kinds of crime would remain unpunished. 
Nevertheless, needless offense to feelings of delicacy, es- 
pecially by public exhibitions before idle spectators having 
no responsibility for the course of justice, may well be 
avoided.” Wigmore on Ev., sec. 1159. Where the defend- 
ant is charged with rape an inspection of the complaining 
witness, in the absence of a statute, would not be allowed 
in New York; nor would an inspection of the defendant for 
the purpose of proving incapacity to commit the crime. 
Garvik v. Burlington, C. R. & N. R. R. Co., 124 Iowa 691, 
100 N. W. 498. In a personal injury case a photograph of 
the plaintiff’s nude body was held improperly received. 
Guhl v. Whitcomb, 109 Wis. 69, 85 N. W. 142. There may 
also be unnecessary impropriety in other ways. Thus, the 
exhibition of repulsive objects should not be allowed, unless 
it is fairly necessary. In Palmer’s case, Annual Register, 
p. 422, 473, while allowing experiments as to the effect of 
strychnia upon dogs and rabbits to be described, the Court 
refused to allow dogs to be brought into the court yard and 
killed by strychnia before the jury. 


§ 107. Inspection of Premises by Jury in Criminal Actions. 


An inspection by a jury of the premises where the crime 
is charged to have been committed, is permissible in the 
discretion of the court. Code of Crim. Pro., sec. 411; People 
v. Buddensieck, 103 N. Y. 487, 9 N. E. 44, 5 N. Y. Crim. 
Rep. 69. But the New York courts have ruled that such 
inspection or view of premises is no part of the trial or the 
taking of testimony. In People v. Thorn, 156 N. Y. 286, 
50 N. E. 947, Richardson’s Cases in Evidence, p. 60, the 
Court said: “The sole purpose and object of the view is to 
enable the jurors to more accurately understand and more 
fully appreciate the testimony of witnesses given before 
them.” 

For cases exposing the fallacy that the jury’s view is not 
obtaining evidence as an additional source of knowledge, 
see Denver, T. & Ft. W. R. R. Co. v. Pulaski Irrigating 
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Ditch Co., 52 Pac. 224; People v. Milner, 122 Cal. 171, 54 
Pac. 883. 


§ 108. Unauthorized View by Jury. 


An unauthorized view by one or more of the jurors is im- 
proper and, where the rights of either party have been prej- 
udiced thereby, is ground for granting a new trial. Curry 
v. Quait, 100 Misc. 604, 166 N. Y. S. 367. The theory of a 
jury trial is that all information about the case should be 
furnished to the jury in open court, where the judge can 
separate the legal from the illegal evidence, and where the 
parties can explain or rebut the evidence. If the jurors 
were permitted to investigate the subject in controversy 
out of court, there would be great danger of their getting 
an erroneous or one-sided view of the case, which the party 
prejudiced thereby would have no opportunity to correct or 
explain. Aldrich v. Wetmore, 52 Minn. 164, 53 N. W. 1072. 


§ 109. Inspection of Premises in Civil Actions. 


It was held in Buffalo Structural Steel Co. v. Dickinson, 
98 App. Div. 355, 90 N. Y. S. 268, that the law in New 
York does not permit jury views in civil actions except in 
an action for waste. Real Prop. Law, sec. 528. However, 
in the case of Manuta v. Lazarus, decided in the City Court 
of the City of New York, and reported in 104 Misc. 184, 171 
N. Y. S. 1076, Justice Allen held that the expression of the 
law on this subject in Buffalo Structural Steel Co. v. Dick- 
inson, supra, was obiter dicta and that the Court may, in its 
discretion, direct the jury to inspect the premises in a civil 
action. The learned justice stated in the opinion that he 
had been unable to find a case in point in this state and 
decided the case at bar on the authority of cases decided in 
other jurisdictions, many of which hold in accordance with 
the view expressed in his opinion. See Springer v. Chicago, 
135 Ill. 552, 26 N. E. 514; Pike v. Chicago, 155 Ill. 656, 40 
N. E. 567; Washburn v. Milwaukee & L. W. R. R. Co., 59 
Wis. 364, 18 N. W. 328. Although we are in sympathy with 
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Justice Allen’s view of the subject, we find it difficult to 
agree with him that the statement referred to in the Buffalo 
Steel Company case is mere dictum. 


§ 110. Physical or Mechanical Inconveniences of Pro- 
duction. 


The court may properly exclude the physical production 
of a thing because of great inconvenience in producing it, 
or because it is impossible to produce it, as in the case of 
land and fixtures, or because it is illegal, as in case of pub- 
lic records required to be kept in a certain place. Greenleaf 
on Ev., 16th Ed., sec. 13 i. 


CHAPTER IV. 
CIRCUMSTANTIAL EVIDENCE 


§ 111. Circumstantial Evidence Defined. 

Evidence of some collateral fact, from which the existence 
or non-existence of the fact in question may be inferred as 
a probable consequence, is termed circumstantial evidence. 


§ 112. Relevancy. 

Anything which tends to create in the mind a persuasion 
or belief as to the existence or non-existence of some fact 
in issue is said to be relevant. Platner v. Platner, 78 N. Y. 
90. Prof. Thayer says, “There is much looseness and 
wasted discussion in the use of the term relevancy. Rele- 
vancy is an affair of reason and not of law.” Thaver’s 
Cases on Ev., 2d. Ed., p. 229. There is little doubt that 
relevancy of testimony is but a matter of logic and common 
sense. Yet some matters involving the question of relevancy 
have so often been before the courts, and the issues so often 
ruled upon, that the logic of the judges may be said to ac- 
quire the authority of law. State v. Lapage, 57 N. H. 245, 
24 Am. Rep. 75. For a discussion of the subject read 
Greenleaf on Ev., 16th Ed., sec. 14. 


§ 113. Inference Based on Facts. 


To prove a fact by circumstantial evidence there must be 
positive proof of the fact from which the inference is to be 
drawn. An inference cannot be based on an inference. The 
circumstances must be such as to exclude beyond a reason- 
able doubt all other inferences except the inference to be 
drawn from the facts established by direct testimony. 
People v. Razezicz, 206 N. Y. 249, 99 N. E. 557; Ruppert v. 
Brooklyn Heights R. R. Co., 154 N. Y. 90, 47 N. E. 971; 
Warner v. New York, Ontario & Western R. R. Co., 209 
App. Div. 211, 204. N. Y. S. 607; Collins v. William W. Spen- 
cer & Sons Corp., 215 App. Div. 248, 213 N. Y. S. 487. 
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§ 114. Doctrine of Exclusionary Rules. 

A fact may be relevant or probative and still be rejected 
because of certain exclusionary rules. These rules of ex- 
clusion are based upon the theory of : 

1. Unfair surprise, 

2. Undue prejudice, or 

3. Confusion of issues. 

See Greenleaf on Ev., 16th Ed., sec. 14a; People v. 
Razezicz, 206 N. Y. 249, 269 et seq., 99 N. E. 557, Richard- 
son’s Cases in Evidence, p. 97; People v. Harris, 209 N. Y. 
70, 102 N. E. 546; Rodzborski v. American Sugar Refining 
Conc l0UN..y. 262) LO4INAE.. 616. 


CHARACTER 


§ 115. Character as Evidence to Prove or Disprove an 
Act Done. 

The defendant’s character in a criminal prosecution is of 
probative value as bearing on the innocence or guilt of the 
accused. In prosecutions for rape, and in homicide cases 
where the plea is self defense, the character of the com- 
plainant and deceased, respectively, may be used in support 
of the defense. The inference is that a person did or did 
not do a certain act because his character would predispose 
him to do or not to do it. Human disposition is more or 
less of probative value in determining the likelihood of the 
commission of certain acts. Greenleaf on Ev., 16th Ed., sec. 
14b. 


§ 116. Character and Reputation Distinguished. 


Character and reputation are not synonymous terms. 
Character is what a person is 1 morally, while reputation is 
what a person is reputed to be. Reputation has been held 
to be the estimate which the community has of a person’s 
character. If the reputation is bad, the jury may infer that 
the character is bad. General character has always been 
proved by general reputation. Leverich v. Frank, 6 Or. 
21214 Delk. 4.7 WN. ©). 690, note: 
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In the recent case of People v. Colantone, 243 N. Y. 134, 
152 N. E. 700, the Court of Appeals held it error to exclude 
testimony of the defendant’s reputation in a homicide case, 
sought to be given by a fellow soldier and other comrades 
in the army service. The objection to the testimony was 
that the witness did not know the defendant’s reputation in 
the community where he resided, a rule often enunciated. 
The Court held that the limitation of the evidence to the 
community of the defendant’s residence was erroneous and 
that what the defendant’s reputation was in the army might 
be shown. This appears to be a distinct limitation of the 
old rule. Character may also be shown in negative form by 
showing that people have not discussed the character of the 
accused. 


§ 117. Persons Accused of Crime. 


It is well settled that the accused is allowed, in criminal 
prosecutions, to call witnesses to testify to his good reputa- 
tion in the community in which he lived for the purpose of 
raising an improbability that he would commit the crime 
charged. Cancemi v. People, 16 N. Y. 501, Richardson’s 
Cases in Evidence, p. 107; People v. Van Gaasbeck, 189 
N. Y. 408, 82 N. E. 718, Richardson’s Cases in Evidence, 
p. 109. Although varying circumstances may affect the 
strength of the inference to be drawn from proof of defend- 
ant’s good reputation, yet the right to prove good reputa- 
tion exists, irrespective of the gravity of the offense 
charged; 2. e., misdemeanors as well as felonies. Thus, the 
influence of the presumption against commission of crime 
raised by proof of good reputation would be slight in a case 
where the charge is fully supported by the testimony of 
disinterested eye witnesses or where circumstantial evidence 
is strong and clear. But where the evidence against the ac- 
cused is weaker, the presumption against the commission of 
crime by one who is reputed to be of good moral character 
might secure an acquittal. The rule, in a criminal action, 
is that if, at the close of all the evidence, there exists in the 
minds of the jury a reasonable doubt as to the defendant’s 
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guilt, the defendant must be given the benefit of that doubt 
and acquitted; and if the jury believes the evidence of good 
reputation offered by the defendant, that may be sufficient 
to raise a reasonable doubt as to his guilt. People v. Bonier, 
179 N. Y. 315, 72 N. E. 226, 103 Am. St. Rep. 880; People v. 
Trimarchi; 231 N.. Y. 268, 181 N. H. 9108 InsPeople.yv- 
Trimarchi, the Court used the following language: ‘“Evi- 
dence of good character is not, of itself, sufficient to raise 
a reasonable doubt. Such evidence, in order to raise a rea- 
sonable doubt, must be believed by the jury. It then may, 
when considered with all the other evidence in the case, be 
sufficient to raise a reasonable doubt as to his guilt. This 
is upon the theory that good character may create a doubt 
against positive evidence, but this doubt against positive 
evidence is created only when in the judgment of the jury, 
the character is so good as to raise a doubt as to the truth- 
fulness of the positive evidence tending to establish guilt. 
In such case the defendant must be given the benefit of the 
doubt.” See, also, Edgington v. United States, 164 U. S. 
361, 41 Law. Ed. 467, 17 Sup. Ct. Rep. 72. 

There is also no presumption as to good character and the 
defendant is the only party who is privileged to raise the 
issue. People v. Lingley, 207 N. Y. 396, 101 N. E. 170, 46 
L. R. A. (N. S.) 342; Greer v. United States, 245 U. S. 559, 
62 Law. Ed. 469, 38 Sup. Ct. Rep. 209. The prosecution is 
not permitted to prove the bad character of the accused un- 
til the defendant has introduced evidence of his good char- 
acter. People v. White, 14 Wend. (N. Y.) 111; People v. 
Sharp, 107 N.Y. 427, 457, 14 N. E. 319, 1 Am. St. Rep. 851. 

A recent statutory enactment has made it possible for the 
state, in rebutting the good character evidence offered by 
the defense, not only to show the bad character of the de- 
fendant by reputation evidence, but also to introduce evi- 
dence of the defendant’s conviction of other crimes. Code 
of Criminal Procedure, sec. 393c, Laws of 1927. 

As a matter of pure logic it is obvious that the inference 
that a quarrelsome man would be likely to commit an as- 
sault or that a dishonest man probably committed larceny 
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is just as strong as the argument that a peaceable man 
probably did not commit an act of violence or that an 
honest man would not steal. However, in spite of the obvi- 
ous relevancy of the evidence, in all common law jurisdic- 
tions the rule is firmly established in policy and tradition 
that the prosecution may not initially attack the defendant’s 
character. The reason for this rule is found in our uniform 
policy of throwing every possible safe-guard around the 
man accused of crime, in order to insure him a fair trial, 
free from prejudice. ‘The deep tendency of human nature 
to punish, not because our victim is guilty this time, but be- 
cause he is a bad man and may as well be condemned now 
that he is caught, is a tendency which cannot help operating 
with any jury, in or out of court.” Wigmore on Ev., 
sec. 57. 


§ 118. Reputation Must Concern Traits Involved. 


The proof of character in criminal actions must be con- 
fined to the trait involved or have some logical connection 
with it. Thus, chastity may be shown in prosecutions for 
adultery, indecent assault or rape, but is irrelevant in a 
homicide case. General moral character is not sufficiently 
specific to be relevant in cases of homicide, illegal sale of 
liquor or larceny. Honesty is relevant on an issue of lar- 
ceny, embezzlement or receiving stolen goods. The defend- 
ant’s reputation for industry cannot be shown in a prosecu- 
tion for arson. Peaceableness and quietness may be shown 
where personal violence is involved, as in cases of assault, 
carrying concealed weapons, homicide, rape or train wreck- 
ing, but it is not material on an issue of libel. Sobriety 
cannot be shown on an issue of larceny. The defendant’s 
veracity is a proper subject of inquiry when the charge 
made against him is perjury, but this trait is irrelevant in 
a case involving an assault with intent to kill, homicide or 
larceny unless the defendant himself takes the witness 
stand, in which instance his reputation for veracity might 
affect his credibility. Harper v. United States, 170 Fed. 
389; 22 C. J., p. 475, and authorities there cited, 
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Such testimony must be confined solely to the witness’s 
knowledge of the defendant’s reputation in such respects. 


A witness will not be permitted to testify as to such traits 
defendant’s conduct. But negative evidence is receivable 
to establish a good reputation; ec. g., a witness may testify 
that he has lived for a considerable length of time in the 
same neighborhood as the defendant and has never heard 
anything against him in respect to his peaceableness or 
quiet behavior or honesty. People v. Van Gaasbeck, 189 
N. Y. 408, 82 N. E. 718, Richardson’s Cases in Evidence, 
p. 109; People v. O’Regan, 221 App. Div. 331, 223 N. Y. S. 
309. 


§ 119. Defendant as Witness. 

The defendant may be at once a party and a witness. If 
the defendant testifies, his general reputation for veracity 
may be attacked as that of any other witness, or, upon cross- 
examination, he may be interrogated as to any specific act 
or thing which may affect his character and tend to show 
that he is not worthy of belief. But, by taking the witness 
stand, the defendant does not “open the door” to the pros- 
ecution to introduce evidence as to his general bad reputa- 
tion. The rule in all cases is that the prosecution may not 
show the defendant’s bad reputation unless the defendant 
first offers some evidence of his good reputation. People v. 
Hinksman, 192 N. Y. 421, 85 N. E. 676, Richardson’s Cases 
in Evidence, p. 117; People v. Richardson, 222 N. Y. 103, 
LI SeN abe dL 4 Peoplesv, Johnston, 228 -N. Y..332,.7127 
N. E. 186. 


§ 120. Character of Complainant in Prosecution for Rape. 

Where a defendant is charged with rape the complainant’s 
reputation for chastity is relevant to the issue as to whether 
the defendant ravished the complainant by force, for if the 
complainant consented, the charge cannot be sustained, 
since non-consent is an essential element of the crime. The 
defendant is permitted to show that the complainant’s repu- 
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tation for chastity was bad upon the theory that it is more 
probable that an unchaste woman consented to such inter- 
course than one of strict virtue. And upon the same theory, 
the defendant may show previous acts of immorality with 
the complainant, for this would give rise to an inference 
that she did not resist, but consented to the act charged 
against the defendant. Woods v. People, 55 N. Y. 515, 14 
Am. Rep. 309, Richardson’s Cases in Evidence, p. 120. The 
New York decisions are in conflict as to whether particular 
instances of unchastity of the complainant with men other 
than the defendant may be shown. Particular acts are held 
to be competent in Brennan v. People, 7 Hun 171, and 
People v. Abbot, 19 Wend. (N. Y.) 192. Particular acts are 
held not competent in People v. Jackson, 3 Park. Crim. Rep. 
(N. Y.) 391. As the question was not in issue, in Woods 
v. People, 55 N. Y. 515, the court expressly refused to de- 
termine it. The great weight of authority in other juris- 
dictions supports the proposition that evidence of specific 
acts of unchastity with other persons than the accused is in- 
admissible. 14 L. R. A. (N. 8S.) 714, note, and cases there 
cited. 


When the prosecution is for statutory rape in the second 
degree (Penal Law, sec. 2010), since non-consent is not an 
element of the crime charged, the character for chastity of 
the complaining witness is irrelevant. 


§ 121. Character of Complainant in Prosecution for 
Seduction. 


By statute (Penal Law, sec. 2175), the previous chaste 
character of the woman alleged to have been seduced is one 
of the essential elements of the crime of seduction under 
promise of marriage. ‘Previous chaste character,” as used 
in the statute, means actual personal virtue, and not mere 
reputation for it. In such instances, character is directly 
and not collaterally in issue. In a leading case in New 
York, it was held that the chastity of a woman, alleged to 
have been seduced, can be attacked only by proof of specific 
acts of lewdness. Kenyon v. People, 26 N. Y. 203, 84 Am. 
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Dec. 177; People v. Nelson, 153 N. Y. 90, 96, 46 N. E. 
1040, 60 Am. St. Rep. 592. 

The same rule applies to a prosecution for abduction un- 
der the Penal Law, sec. 70, sub. 2. Otherwise, in abduction, 
incest and bastardy proceedings the character of the com- 
plaining witness is never in issue, and evidence of specific 
acts of, or of general reputation for unchastity is incompe- 
tent. Penal Law, sec. 70. See note, 14 L. R. A. (N. 8.), 
725 and 783. But it is competent, in a prosecution for 
bastardy, to prove specific instances of sexual intercourse 
between the mother and men other than the accused, at and 
near the beginning of the period of gestation, when the 
child must have been conceived. People v. Schildwachter, 
87 Hun 363, 34 N. Y. S. 852; People v. McKay, 72 App. 
Div.521.16, N.Y. 5. 600. 


§ 122. Character of Deceased in Homicide Cases. 


“Upon a trial for murder, the accused, after giving evi- 
dence tending to show that he acted in self-defense, may 
prove that the general reputation of the deceased was that 
of a quarrelsome, vindictive or violent man and that such 
reputation had come to his knowledge prior to the homi- 
cide.” People v. Rodawald, 177 N. Y. 408, 70 N. E. 1, Rich- 
ardson’s Cases in Evidence, p. 121. Specific acts of violence 
toward third persons may never be shown. The testimony 
must be confined to the general reputation of the deceased 
for violence. People v. Druse, 103 N. Y. 655, 8 N. E. 783. 
Such evidence is received to show, not that the deceased was 
the aggressor, but that the accused acted upon the reason- 
able and honest belief that his life was in peril. Since the 
sole ground on which the evidence is admitted is to show the 
state of the defendant’s mind as to the necessity of defend- 
ing himself, it is clear that the reputation of the deceased 
for violence is inadmissible unless it is also shown that such 
reputation was known to the accused at the time of the 
homicide. People v. Rodawald, supra. On the other hand, 
threats of the deceased are admissible, even if they have not 
been communicated to the defendant. This is not character 
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evidence, but is introduced to show the state of mind of the 
deceased and to raise an inference that he was the aggres- 
sor. Stokes v. People, 53 N. Y. 164, Richardson’s Cases in 
Evidence, p. 221; People v. Taylor, 177GNa Y.5 Zod,e60 
NaE. 934, 


§ 123. Character in Civil Actions. 


Evidence of the good or bad character of either party, 
although some times logically probative for the reason that 
it would predispose him to do or not to do a certain act, is 
rejected in civil actions where character is not directly in 
issue. Where the question in issue is whether a contract 
was made or broken, money paid or property misappropri- 
ated, the character of the parties is not in issue. The busi- 
ness of the court is to try the case not the man, for a very 
bad man may have a most righteous case. Gough v. St. 
John, 16 Wend. (N. Y.) 646; Taylor v. Heft, 150 App. Div. 
509, 185 N. Y. S. 450, Richardson’s Cases in Evidence, 
p. 132. 


§ 124. When Character is in Issue. 


“Putting character in issue’ is a technical expression 
and confined to certain actions, from the nature of which 
the character of the parties, or some of them, is of particu- 
lar importance.” Norris v. Stewart’s Heirs, 105 N. C. 455, 
10 8S. E. 912. The principal civil actions in which character 
evidence is admissible are: 

Libel and slander, 

Seduction, 

Criminal conversation, 
Malicious prosecution, and 
Breach of promise of marriage. 


ee ee 


§ 125. Character in Libel and Slander. 


In an action for defamation of character the defendant 
may, in mitigation of damages, show the plaintiff’s bad 
reputation. If the plaintiff has a generally bad reputation, 
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he brings his action for an injury to something that does 
not exist. An injurious act is less injurious in its conse- 
quences than it otherwise would be if it affects something 
already damaged. Otherwise, a reputed thief would be in 
the position of an honorable man. But in such cases the 
evidence must be confined to the general reputation of the 
plaintiff, and not to rumors or reports or specific instances 
of misconduct. 38 L. R. A. (N. 8S.) 1179, note; Wuensch v. 
Morning Journal Association, 4 App. Div. 110, 38 N. Y. S. 
605; Ellis v. Wood, 108 Misc. 478, 177 N. Y. S. 730; Abell v. 
Cornwall Industrial Corp., 241 N. Y. 327, 150 N. E. 182. 

Though common report that the plaintiff in a libel action 
had misbehaved is not competent to prove the truth of such 
statement in the libel, such common report may, however, 
come in when it is strictly for the purpose of rebutting an 
inference of malice. Abell v. Cornwall Industrial Corp., 
supra. 


§ 126. Seduction. 


In an action by a father for his daughter’s seduction, the 
defendant may, for the purpose of mitigating the damages, 
show the daughter’s previous unchastity, not only by gen- 
eral reputation, but also by specific acts. Wandell v. Ed- 
wards, 25 Hun 498; Hogan v. Cregan, 6 Robt. (N. Y. 
Super.) 138. 


§ 127. Criminal Conversation. 

In a husband’s action for criminal conversation, the 
wife’s reputation for unchastity, or any specific acts of mis- 
conduct, may be shown by the defendant in mitigation of 
damages. Harter v. Crill, 33 Barb. (N. Y.) 283; Pratt v. 
Andrews, 4 N. Y. 493. 


§ 128. Malicious Prosecution. 

In an action for malicious prosecution the defendant, in 
order to show that he had probable cause, and also that he 
acted without malice, and in mitigation of damages, may 
show the general bad reputation of the plaintiff; but this 
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cannot be shown by specific acts, or by an opinion based 
upon specific acts. Hart v. McLaughlin, 51 App. Div. 411, 
413;64°N: YY. 5. 827. 


§ 129. Breach of Promise of Marriage. 

In an action for a breach of promise of marriage, the de- 
fendant, in mitigation of damages, may introduce evidence 
of the plaintiff’s unchaste character. This may be shown 
either by general reputation or by specific instances. John- 
son v. Caulkins, 1 Johns. Cases (N. Y.) 116, 1 Am. Dee. 
102; Lynch v. Figge, 194 App. Div. 126, 185 N. Y. 8. 777; 
Brisack v. King, 199 App. Div. 2138, 191 N. Y.%. 477. 
Furthermore, if the defendant can prove that the plaintiff 
had illicit intercourse with another prior to the promise of 
marriage and then unknown to the defendant, or subsequent 
to the promise, this is a complete defense to the action, upon 
the theory that personal purity is one of the implied condi- 
tions of the plaintiff’s agreement. This, however, is not 
strictly character evidence and does not “open the door” to 
the plaintiff to offer in rebuttal, evidence of her general 
reputation for virtue. McKane v. Howard, 202 N. Y. 181, 
95 N. E. 642, Richardson’s Cases in Evidence, p. 129. 


Evidence of the general reputation of the defendant’s 
wealth is also admissible on the question of damages, not 
for the purpose of proving his ability to pay damages, but 
as tending to show the condition in life which the plaintiff 
would have secured by a consummation of the marriage 
contract. Chellis v. Chapman, 125 N. Y. 214, 26 N. E. 308, 
11 L. R. A. 784. It was held, in Meyer v. Mayo, 173 App. 
Div. 199, 159 N. Y. S. 405, that the plaintiff is also entitled 
to prove the defendant’s actual wealth as distinguished from 
his financial reputation. 


§ 130. Piaintiff’s Reputed Good Character. 

In civil actions in which character is in issue, evidence of 
the plaintiff’s reputed good character should not be admitted 
until and unless the defendant has introduced evidence of 
. the plaintiff’s bad character. Pratt v. Andrews, 4 N. Y. 
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493; McKane v. Howard, 202 N. Y. 181, 95 N. E. 642, 
Richardson’s Cases in Evidence, p. 129. 


§ 131. Pleadings May Put Character in Issue. 


If the plaintiff’s pleadings allege a good reputation, the 
answer may put character in issue. - Thus, in Stafford v. 
The Morning Journal Association, 142 N. Y. 598, 37 N. E. 
625, the defendant, by his answer, put the reputation set 
forth in the complaint in issue, and opened the door for 
evidence of good reputation by the plaintiff, as part of her 
case. 


§ 132. Character of a Disorderly House. 


The character of an alleged disorderly house may he 
proved by 

1. The testimony of witnesses concerning occurrences, 
in the presence of the defendant, at the house in contro- 
versy. ’ 

2. The general reputation of the house. 

3. The reputation of the inmates or frequenters of the 
house. Lanpher v. Clark, 149 N. Y. 472, 44 N. E. 182; 
People v. Pasquale, 206 N. Y. 598, 100 N. E. 413, Richard- 
son’s Cases in Evidence, p. 135; Penal Law, sec. 3, sub. 9. 


CHAPTER V. 


CIRCUMSTANTIAL EVIDENCE (Continued) 


Facts and Conduct Other than Character as Indirect 
Evidence of an Act Done 


§ 133. Physical Capacity. 

Physical strength or capacity may be shown as indicating 
a likelihood of a person doing or not doing a certain act. 
Thus, one accused of crime may show that he was physically 
incapable of committing it, or that, at the time, he was 
prostrated by a disease which rendered it highly improbable 
that he could have endured the labor and exertion necessary 
to commit the crime. Ingalls v. State, 48 Wis. 647, 651, 
4 N. W. 785. See, also, People v. Galbo, 218 N. Y. 2838, 112 
N. E. 1041, Richardson’s Cases in Evidence, p. 187. Again, 
evidence of bodily strength of one resisting arrest, or that 
defendant was a powerful man, the death wound having 
been caused by a blow requiring great strength, may be 
shown. Thiede v. Utah, 11 Utah 241, 39 Pac. 837, aff’d 159 
U.S. 510, 40 Law. Ed. 237, 16 Sup. Ct. Rep. 62. 


§ 134. Skill or Technical Knowledge. 


A person’s skill or technical knowledge may be of proba- 
tive value to.show the probable doing or not doing of a cer- 
tain act. Instances of this principle are found in questions 
of imitation of handwriting, Croom v. Sugg, 110 N. C. 259, 
14 8. E. 748; of knowledge of poison, People v. Molineux, 
168 N. Y. 264, 277, 61'N. E. 286, 62 L. R. A. 193, Richard- 
son’s Cases in Evidence, p. 143; and of experience in execut- 
ing legal documents, or want of experience as negativing 
the authorship of documents, Gable v. Rauch, 50 S. C. 95, 
27.8. HE. 505. 


§ 135. Means. 


The possession or lack of the requisite means to accom- 
plish a certain act may be of probative value to raise an 
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inference that the act was or was not done by the person 
in question. For example, in the celebrated Molineux case, 
cited in the preceding paragraph, the prosecution was per- 
mitted to show that the defendant had a well-equipped 
laboratory, which contained all the necessary chemicals 
from which the cyanide of mercury could be produced, in 
order to prove that the defendant possessed the requisite 
means to produce the poison which killed the victim. Evi- 
dence of this nature is always admissible if the means are 
peculiar and such as men generally are not familiar with 
or capable of using. People v. Brotherton, 47 Cal. 388, 402. 
But this rule cannot be extended so as to admit proof of the 
mere possession of ordinary tools suitable to-the commission 
of a particular crime, where there is no other evidence tend- 
ing to connect the defendant with the crime charged. Sor- 
enson v. United States, 168 Fed. 785, 793. 


Ordinarily, the possession or the lack of the peculiar 
means to accomplish a certain act are equally admissible, 
but in cases where the act sought to be proved involves the 
payment of money, 2 somewhat different rule obtains. Lack 
of pecuniary means may always be shown. For example, 
where the genuineness of certain notes was in question and 
the defendant testified that they were given in part payment 
of a loan previously made by him, evidence was properly 
admitted to show that the defendant was in such financial 
difficulties at the time when he claimed te have made the 
loan that he lacked the means of making it. This evidence 
was relevant as tending to show the improbability of the 
defendant’s story. Pontius v. People, 82 N. Y. 339, 350. 
But evidence of the possession of money or wealth is not 
admissible to raise a presumption of payment, for the rea- 
son, as stated in Atwood v. Scott, 99 Mass. 177, 96 Am. 
Dec. 728, that “Experience is not sufficiently unanimous 
to raise a presumption that one who has the means of pay- 
ing a debt will actually pay it.’”” Such evidence is admissible 
only in rebuttal after evidence tending to show lack of 
pecuniary means has been introduced by the opposite party. 
Thus, in Dick v. Marvin, 188 N. Y. 426, 81 N. E. 162, where 
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the plaintiff had sought to defeat the defense of payment 
by proof of the defendant’s inability to pay, it was held to 
be competent for the defendant to introduce the testimony 
of other witnesses to prove that, in fact, he did possess suf- 
ficient money at the time in question to make the alleged 
payment. 


§ 136. Habit or Custom in Business Affairs. 

It is generally conceded that one’s habit or custom of 
doing or not doing an act in question increases or diminishes 
the probability of the act being done. Instances: To show 
that a notice was mailed on a certain day, which is denied, 
it is relevant to prove one’s custom to be at home on that 
day for the purpose of transacting business of that kind. 
Beakes v. DaCunha, 126 N. Y. 293, 27 N. E. 251. The 
habit of a notary public, as to giving notice on the same 
day as demand for payment, is admitted to show that notice 
was given. Miller v. Hackley, 5 Johns. (N. Y.) 375, 4 Am. 
Dec. 372. An attorney who drew and witnessed a will, but 
has forgotten the circumstances of its execution, may testify 
that he is in the habit of drawing wills and is careful al- 
ways to have them executed according to the statute. Mat- 
ter of Kellum, 52 N. Y. 517. 


§ 137. Habit or Custom in Negligence Cases. 


The general rule in this state is that evidence of a per- 
son’s habitual conduct under similar circumstances in re- 
spect to using care is inadmissible for the purpose of raising 
an inference that he exercised the same amount of caution 
on the occasion when the injury in question was sustained. 
Such evidence is excluded on the theory that it borders too 
closely on character evidence, as showing a careful or care- 
less disposition, and is therefore inadmissible in civil actions 
on the same grounds. Wigmore on Ev., sec. 97. 

“It has been many times held that it is not competent for 
a plaintiff to give evidence that the person by whom the al- 
leged negligent act was committed had previously commit- 
ted similar acts, or that he was generally negligent or un- 
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skillful.” Wooster v. Broadway & Seventh Ave. R. R. Co., 
geetiun AST 25 NeY iS. 878: 


In Warner v. N. Y. C. R. R. Co., 44 N. Y. 465, Richard- 
son’s Cases in Evidence, p. 183, the trial court admitted evi- 
dence to show that the flagman employed by the defendant, 
at the crossing where the accident occurred, had been in- 
toxicated on several previous occasions and that his intem- 
perate habits were known to the officers of the railroad com- 
pany. The Court of Appeals held that this was error, say- 
ing: “His previous habits of intemperance had nothing to 
do with the case. If the signal was omitted, the negligence 
was the same, whether the flagman was drunk or sober. 
His neglect on a former occasion, or his former intemperate 
habits, would not be sufficient to create negligence, or be any 
evidence of it, when this accident happened.” 

Such evidence is admissible, however, where a claim for 
exemplary damages is made. In such a case it is no part 
of the evidence on the issue of the defendant’s negligence 
on the occasion in question, but is received solely for the 
purpose of charging the defendant with gross negligence in 
employing or retaining a servant, knowing that he was in- 
competent or, from bad habits, unfit for the position he oc- 
eupied: Cleghorn v. N. Y. C. & H. R. R. R. Co.,.56 N. Y. 
44, 15 Am. Rep. 375, Richardson’s Cases in Evidence, p. 
184. For this purpose the incompetency of the servant may 
not be established by proof of his general reputation for 
carelessness, but must be shown by evidence of specific acts 
of incompetence and, in addition, evidence that the master 
knew or ought to have known of them. The latter may be 
shown by evidence that they were generally known in the 
community. Park v. N. Y. C. & H. R. R. R. Co., 155 N. Y. 
215, 49 N. E. 674, 63 Am. St. Rep. 663; McCarty v. Ritch, 
59 App. Div. 145, 69 N. Y. S. 129. 

Recently our courts have been concerned with the admis- 
sibility of evidence of this nature chiefly in connection with 
the question of contributory negligence on the part of the 
plaintiff. The opinion of Mr. Justice Vann in the case of 
Zucker v. Whitridge, 205 N. Y. 50, 98 N. E. 209, 41 L. R. A. 
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(N. S.) 683, Richardson’s Cases in Evidence, p. 187, con- 
tains an able review of the leading authorities on this point 
in our own and other jurisdictions. In that case the plain- 
tiff’s intestate, a pedestrian, was killed by the defendant’s 
trolley car in the presence of four eye witnesses, who testi- 
fied at the trial. A witness who had known the decedent 
for eight years and frequently walked through the streets of 
New York with him, testified, under objection, as follows: 
“When we were about to cross railroad tracks, he usually 
looked to the right and to the left of him and put a restrain- 
ing hand on my arm before crossing, to make sure that 
there were no vehicles of any kind coming.” The Court of 
Appeals, in reversing the judgment on this ground, held 
that evidence of usual conduct on similar occasions, al- 
though relevant as tending somewhat to show like conduct 
on the occasion in question, is inadmissible at least in a case 
where there are surviving eye witnesses who can testify to 
the plaintiff’s actual conduct on the occasion of the accident ; 
and at the same time the Court expressly refused to pass 
upon the question of the admissibility of such evidence in 
a case where there is no eye witness. In the case of Par- 
sons v. Syracuse. B. & N.Y. R. R:- Co. 205 Nr ¥2226,-92 
N. E. 331, plaintiff’s intestate was killed in an attempt to 
cross the defendant’s tracks and there was no surviving 
eye witness. On a former trial of this action, the plaintiff 
was permitted to prove that on ten or eleven previous oc- 
casions the decedent, when passing over the same crossing, 
had stopped to look up and down the track. The Appellate 
Division reversed (133 App. Div. 461, 117 N. Y. S. 1058) 
on the ground that evidence of specific instances of care on 
prior occasions is inadmissible for the reason that it would 
too greatly multiply the issues. On the second trial, there- 
fore, the evidence on this point was confined to testimony 
that the decedent was a man of prudent character, well ac- 
quainted with the crossing, and that a few moments before 
the accident he was conducting himself and managing his 
horse in a careful manner. The Court of Appeals held this 
evidence inadmissible to show that the decedent acted in a 
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prudent manner at the time of the accident, even though 
there was no surviving eye witness to testify for him. In 
a recent California case it was held that, where a person is 
killed in an accident and there is no surviving eye witness, 
evidence of the decedent’s habit of care and caution under 
similar circumstances is admissible as tending to show that 
he was not guilty of contributory negligence. Wallis v. 
Southern Pac. Co., 184 Cal. 662, 195 Pac. 408, 15 A. L. R. 
117. The precise question decided in that case is still an 
open one in New York, but from the trend of the decisions 
in this State it is doubtful whether our courts would follow 
the ruling in the California case. It should be noted in this 
connection that since the amendment to the Code of Civil 
Procedure in 1913 (Code of Civ. Pro., sec. 841 b, now Civil 
Practice Act, sec. 265), the plaintiff in an action for causing 
death by negligence no longer has the burden of proving 
freedom from contributory negligence as a part of his af- 
firmative case. Therefore, the practical necessity for the 
rule laid down in the California case of Wallis v. Southern 
Pac. Co., supra, has been removed in this State. For a re- 
view of the authorities in the various jurisdictions, see 15 
A. L. R. 125, note. 


§ 138. Evidence of General Usage in Negligence Cases. 


When one of the issues is a question of negligence by rea- 
son of a failure to provide adequate safety devices or to take 
sufficient precautions for the protection of persons to whom 
a duty of care is owed, evidence of general usage and prac- 
tice in the same kind of business is competent as tending to 
establish a standard by which ordinary care may be judged. 
“Such evidence is received for what it is worth in view of 
all the circumstances of the particular case, and, under 
proper instruction from the court as to its inconclusive na- 
ture, the jury has a right to give it such consideration as 
they think it should receive in connection with all the other 
facts.” Shannahan v. Empire Engineering Corp., 204 N. Y. 
543-93 N.b. 9, 44\L. R.A. (N. 8.) 1185... In: Marus  v. 
Central Railroad Co., 175 App. Div. 788, 161 N. Y. S. 546, 
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the Court pointed out that such evidence, though entitled to 
proper consideration, is not conclusive or controlling, and 
said: “Otherwise incorporated employers, by their gen- 
eral custom or habit of acting, could create a rule for their 
own exemption.” The Appellate Division granted a new 
trial in the case of Cline v. Northern Central Railroad Co., 
181 App. Div. 203, 168 N. Y. S. 303, because the trial court 
committed error in charging the jury that “the usual and 
‘ordinary inspection commonly adopted by other railroads is 
not negligence,” whereas, the correct rule of law on this sub- 
ject, as stated in the opinion, is that “‘such evidence is only 
received for what it is worth and the weight thereof is en- 
tirely for the jury.” Furthermore, evidence of this nature 
should never be received unless it is shown (1) that the con- 
ditions existing at the places where the safety devices and 
precautions in question were employed were similar to those 
existing at the place and time when the accident occurred, 
and (2) that, if such safety devices and precautions had 
been employed, they would have prevented the accident. 
McKinney v. New York Consolidated R. R. Co., 230 N. Y. 
194, 129 N. E. 652, Richardson’s Cases in Evidence, p. 195. 

Where there is no uniformity of circumstances, evidence 
of a custom or usage should be rejected as having no proba- 
tive value. In Schumer v. Caplin, 241 N. Y. 346, 150 N. E. 
139, the Court found that the introduction of the usage and 
custom of window cleaners as to the use of safety devices 
was error, as each case would be dependent upon the width 
of the sill, its slope, and other features of its dimension and 
form. 


§ 139. Specific Sales Inadmissible to Show Value. 

In New York, sales of other pieces of real property in 
the vicinity are not received in evidence to show the value 
of the property in issue. The argument for excluding this 
line of evidence has been stated by the Court of Appeals as 
follows: 

“A party may not establish the value of his land by show- 
ing what was paid for another parcel similarly situated, be- 
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cause it operates to give to the agreement of the grantor and 
grantee the effect of evidence by them, that the considera- 
tion for the conveyance was the market value, without giv- 
ing to the opposite party the benefit of cross-examination 
to show that one or both were mistaken. If some evidence 
of value, then prima facie a case may be made out so far as 
the question of damages is concerned by proof of a single 
sale, and thus the agreement of the parties, which may have 
been the result of necessity or caprice, would be evidence of 
the market value of land similarly situated and become a 
standard by which to measure the value of land in contro- 
versy. This would lead to an attempt by the opposing party 
to show, first, the dissimilarity of the two parcels of land; 
and second, the circumstances surrounding the parties 
which induced the conveyance. Such as a sale by one in 
danger of insolvency, in order to realize money to support 
his business, or a sale in any other emergency which forbids 
a grantor to wait a reasonable time for the public to be in- 
formed of the fact that his property is in the market. Or, 
on the other hand, that the price paid was excessive and 
occasioned by the fact that the grantee was not a resident of 
the locality, nor acquainted with real values, and was thus 
readily induced to pay a sum far exceeding the market 
value. Thus each transaction in real estate might present 
two side issues which could be made the subject of as vigor- 
ous contention as the main issue, and if the transactions 
were numerous it would result in unduly prolonging the 
trial and unnecessarily confusing the issues, with the added 
. disadvantage of rendering preparation for trial difficult.” 
Matter of Thompson, 127 N. Y. 468, 468, 28 N. E. 389, 14 
L. R. A. 52, Richardson’s Cases in Evidence, p. 200. See, 
also, Jamieson v. Kings Co. Elevated Ry. Co., 147 N. Y. 322, 
41 N. E. 693; Ettlinger v. Weil, 184 N. Y. 179, 77 N. E. 31; 
Meehan v. Kaufman, 222 App. Div. 456, 226 N. Y. S. 734. 


The present market value of the property in controversy 
may be shown by the testimony of expert witnesses, and on 
cross-examination, for the purpose of testing their knowl- 
edge respecting the market value of land in that vicinity, 
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they may be asked to name such sales of property and the 
prices paid therefor, as have come to their attention. Then 
upon a redirect examination of such a witness, he may be 
questioned concerning the instances thus brought out, but 
he may not give testimony with respect to property not em-_ 
braced in such cross-examination. Robinson v. New York 
Elevated Ry. Co., 175 N. Y. 219, 67 N. E. 431, Richardson’s 
Cases in Evidence, p. 197. 

The value of personal property having a recognized and 
standard value, such as wheat, cotton or oil, may be proved 
by showing the market price from actual sales on the day 
in question. Matter of Thompson, supra. 

In proving the value of personal property which has no 
standard market value, the cost price is admissible as some 
evidence of value. Hawver v. Bell, 141 N. Y. 140, 36 N. E. 
6. See, also, Parmenter v. Fitzpatrick, 1385 N. Y. 190, 31 
N. E. 1032, Richardson’s Cases in Evidence, p. 205. 

Where the value of services is in issue, evidence of the 
amount paid by others for similar work will not be received. 
Wildhack v. Chelterham Advertising Agency, 160 N. Y. S. 
1078. 


§ 140. Course of Dealing Between Parties. 


In contract cases, it is held that the contract in question 
cannot be proved by evidence of similar contracts with third 
persons or strangers, but other contracts and dealings be- 
tween the same parties are sometimes received to prove 
their course of dealings or intention, or the probability or 
improbability of entering into the contract claimed. Mc- 
Loghlin v. Nat. M. V. Bank, 189 N. Y. 514, 522, 34 N. BE. 
1095; Livingston v. Stevens, 122 Iowa 62, 94 N. W. 925; 
Pierson v. Atlantic National Bank, 77 N. Y. 304, 311; 
Costello v. Herbst, 16 Misc. 687, 38 N. Y. S. 1123. 


§ 141. Conduct Evidencing Design or Plan. 

The existence of a design or plan to do an act is some evi- 
dence to show that the act in question was done. While it 
is true that a design or plan is not always carried out, yet 
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it is more or less likely to be; hence, its probative value. 
The existence of a design or plan is evidenced chiefly by 
conduct, and the kinds of conduct are innumerable. It may 
be said that any act, which, under the circumstances and ac- 
cording to experience, as naturally interpreted and applied, 
would indicate a probable design, is relevant and admissible. 
For instance, the possession of tools or means for doing an 
act is admissible as a significant circumstance; 7. e., a proba- 
ble design to use them. Thus, the sharpening of a knife 
just before the affray in which the knife was used, was ad- 
mitted as an act of preparation, People v. Tice, 131 N. Y. 
651, 80 N. E. 494, 15 L. R. A. 669, Richardson’s Cases in 
Evidence, p. 1041; and getting a revolver out of pawn, a 
few days before the murder, was admitted to show deliber- 
ate intent, People v. Scott, 153 N. Y. 40, 46 N. E. 1028, 
Richardson’s Cases in Evidence, p. 703. See, also, People v. 
Katz loa App, Div. 44, 139°N.. Y..S:; 187, aff'd 209 N.Y. 
311, 103 N. E. 305, Richardson’s Cases in Evidence, p. 210. 

Whether or not the statements or conduct offered for the 
purpose of evidencing design or plan are too remote in point 
of time is usually a question that is left to the discretion of 
the court. Hale v. Life Indemnity & Investment Co., 65 
Minn. 548, 68 N. W. 182. 


§ 142. Threats as Evidence of Design or Plan. 


A threat to do an act creates a probability that it will be 
done. “When one threatens to do an injury to another, and 
that or a similar injury afterwards happens, this furnishes 
ground to presume that he who threatened the act was the, 
perpetrator or instigator.” Swift on Ev., p. 136. 

Threats made by the deceased against one charged with 
the homicide are received on the issue of self-defense, as 
tending to show that the deceased was the aggressor. The 
deceased’s design to do violence is some evidence to show 
that the design was carried out, and threats made by 
the deceased to kill the defendant are admissible in such 
cases, even though they are not communicated to the de- 
fendant. This is upon the theory that an attempt to execute 
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threats is equally probable, whether communicated or un- 
communicated to the party threatened. Stokes v. People, 
53 N. Y. 164, 174, 13 Am. Rep. 492, Richardson’s Cases in 
Evidence, p. 221; People v.. Taylor, 177 N.Y. 237, 69 
N. E. 534. 

Whenever it is necessary to establish which party was 
the aggressor, threats are admissible. Thus, in a civil ac- 
tion for assault, where the defense was that the plaintiff 
was the original assailant, the Court of Appeals held that 
the defendant should have been permitted to prove that the 
plaintiff had threatened him with bodily harm prior to the 
time of the alleged assault. Faurie v. Lazelle, 205 N. Y. 
526, 99 N. E. 80. 


§ 143. Mental Incapacity. 

It often becomes important, in both civil and criminal 
cases, to prove mental incapacity of one of the parties, and 
this incapacity is evidenced largely by circumstantial evi- 
dence. Wigmore on Ev., sec. 227, gives three classes of 
facts from which a person’s mental condition may be in- 
ferred, as follows: ‘“(1) The person’s outward conduct, 
manifesting the inward and causing condition, (2) pre-ex- 
isting external circumstances tending to produce a special 
mental condition, and (8) the prior or subsequent existence 
of the condition, from which its existence at the time in 
question may be inferred.” 

(1) Conduct as evidence of mental condition. For the 
purpose of showing the mental condition of a person, “any 
and all conduct of the person is admissible in evidence. 
There is no restriction as to the kind of conduct. There 
can be none; for if a specific act does not indicate insanity 
it may indicate sanity. It will certainly throw light one 
way or another upon the issue.” Wigmore on Ev., sec. 228. 
People v. Wood, 126 N. Y. 249, 257, 27 N. E. 362, Richard- 
son’s Cases in Evidence, p. 224. 

(2) Circumstances tending to produce a special mental 
condition. After some evidence has been received tending 
to show a diseased condition of the brain, evidence may be 
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given of any external event or circumstance which may 
have produced such a physical or mental shock as to be 
a sufficient cause for a deranged mental state. For example, 
it is proper to show that the person whose mental capacity 
is in question had previously had a serious fall or received 
a severe blow or cut on the head, and it is equally relevant 
to show that he had received a severe mental shock, such 
as the sudden information of his wife’s adultery. In the 
leading case of People v. Wood, supra, the court used the 
following language: “It is not disputed that a fall on the 
head, a physical injury to the brain, or other physical and 
sufficient cause for insanity can be proved. Any material 
fact which might account for a lead to insanity at that 
moment may be proved. Why should not the defendant 
have the right to prove a moral cause which might act upon 
a brain already diseased, and might result in insanity as 
naturally as blows upon the head? This, in connection with 
evidence tending to show insanity at the time of the act 
done, is proper. In fine, the evidence is admitted on the 
ground that it is corroborative, more or less strongly, of 
the mental condition which the other and separate evidence 
in the case tends to prove.” 


In some jurisdictions it is held that, after the introduc- 
tion of evidence to show that a person has received infor- 
mation tending to produce a severe mental shock sufficient 
to precipitate him into insanity, it is proper to offer, in 
rebuttal, facts contradicting the truth of the statements 
claimed to have been made, as tending to raise an improba- 
bility that the statements were, in fact, made. Knapp v. 
State, 168 Ind. 153,79 N. E. 1076. This evidence is rejected 
in New York, however, on the ground that it raises too many 
collateral issues. Thus, where evidence is given that the 
defendant’s wife had told him that she was pregnant as a 
result of improper relations with another man, it is im- 
proper to receive evidence, in rebuttal, to show that the 
defendant’s wife was not pregnant at the time. People v. 
Harris, 209 N. Y. 70, 102 N. E. 546. 

‘Evidence as to the insanity of ancestors or other relatives 
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is admissible, but only after some independent evidence has 
been given of insane conduct on the part of the person 
whose mental capacity is in question. Walsh v. People, 88 
N. Y. 458; Pringle v. Burroughs, 185 N. Y. 375, 78 N. E. 
150. As stated in the case of Pringle v. Burroughs, supra, 
at page 383, “The principle which runs through all these 
cases, and others which might be cited to the same effect, 
is that mental derangement is not to be inferred in the ab- 
sence of some manifestation of its existence in the person 
whose capacity is under investigation; so that while proof 
of hereditary tendency may add to the weight which might 
be given to personal manifestations of insanity it will not 
suffice of itself to establish that any mental disorder exists.” 
Where evidence is sought to be introduced that ancestors 
or other relatives of the person in question suffered from 
a disease affecting their mental faculties, such as epilepsy 
or paresis, it must first be shown that that particular dis- 
ease tends to produce insanity and that it is hereditary 
or transmissible. Matter of Myer, 184 N. Y. 54, 76 N. E. 
920. 


(8) Prior or subsequent mental condition. As a con- 
dition of mental disease is always more or less continuous, 
it is proper, in order to ascertain its condition at a given 
time, to consider its existence prior or subsequent to the 
time in controversy. As stated in Waterman v. Whitney, 
11 N. Y. 157, 62 Am. Dec. 71, Richardson’s Cases in Evi- 
dence, p. 525, where the question of testamentary capacity 
was in issue: “It does not follow from this, that evidence 
of this nature is necessarily to be received, however re- 
mote it may be in point of time from the execution of the 
will. The object of the evidence is to show the mental state 
of the testator at the time when the will was executed. Of 
course, therefore, it is admissible only where it has a legit- 
imate bearing upon that question; and of this, the court 
must judge, as in every other case where the relevancy of 
testimony is denied. If the judge can see that the evidence 
offered cannot justly be supposed to reflect any light upon 
the mental condition of the testator, at the time of making 
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the will, he has an undoubted right to exclude it.”” The ac- 
cused’s mental condition during the four months between 
the homicide and the trial was held competent in People 
v. Taylor, 188 N. Y. 398, 404, 34 N. E. 275. 


§ 144. Motive. 


Motive is the moving power which impels one to do an 
act. It is the inducement for doing the act and, therefore, 
evidence of the existence of a motive for the crime charged 
is admissible. While motive is always relevant, yet it is 
never essential to establish a crime. People v. Ferraro, 
PGRN G95 007-0 10)05 Na: 9381. 


“Tt is always a just argument on behalf of one accused 
that there is no apparent motive for the perpetration of 
the crime. Men do not act wholly without motive. On the 
other hand, proof of motive. tends in some degree to ren- 
der the act so far probable as to weaken presumption of 
innocence and corroborate evidences of guilt.””’ Kennedy v. 
People, 39 N. Y. 245, 254. 


§ 145. Circumstances Indicating Motive. 


The circumstances which may indicate a motive for com- 
mitting an act embrace the whole range of human affairs. 
The law has never limited them and never can limit them 
in number or kind. Hendrickson v. People, 10 N. Y. 13, 
31, 61 Am. Dec. 721; People v. Sutherland, 154 N. Y. 345, 
352, 48 N.’E. 518. 


§ 146. Proof of Other Crimes. 


The general rule of evidence applicable to criminal trials, 
as stated in the celebrated case of People v. Molineux, 168 
N. Y. 264, 61 N- E. 286, 62 L. R. A. 193, Richardson’s Cases 
in Evidence, p. 143, is that evidence tending to prove a 
defendant guilty of any crime not alleged in the indictment 
is inadmissible for any purpose, except when it tends to 
establish 
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1. Motive, 
2. Intent, 
3. The absence of mistake or accident, 


4. A common scheme or plan embracing the com- 
mission of two or more crimes, so related to each other 
that proof of the one tends to establish the other, or 


5. The identity of the person charged with the 
commission of the crime on trial. 


The fundamental ‘principle underlying this rule and its 
exceptions is simple. A jury will more readily believe a 
prisoner to be guilty of the crime charged against him, 
knowing him to have committed other and perhaps similar 
crimes. Such evidence is of strong probative force and ef- 
fect, but it has always been excluded in common law juris- 
dictions on grounds of public policy. By the common law 
a prisoner is presumed innocent until he has been proved, 
beyond a reasonable doubt in the minds of a jury, guilty 
of the crime charged. He is entitled to the full benefit of 
this presumption, irrespective of his criminal record in the 
past. The hard and fast rule is, therefore, that evidence 
tending to prove the commission of another crime may 
never be given, under any circumstances, for the purpose 
of raising an inference that the person who committed it 
would be likely to have also committed the crime charged 
in the indictment. On the other hand, whenever evidence 
tends directly to prove the crime charged, it will not be 
excluded merely because, incidentally, it shows the prisoner 
to have been guilty of other offenses. It will be seen that 
the five exceptions defined in the Molineux case all fall 
within this general principle. People v. Thau, 219 N. Y. 
39, 113 N. E. 556, annotated in 3 A. L. R. 1537; People v. 
Richardson, 222 N. Y. 108, 118 N. E. 514; People v. Thomp- 
son, 212 N. Y. 249, 106 N. E. 78; People v. Buffom, 214 
N.Y. 58; LOS9NS Ee 184. 
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§ 147. Evidence of Other Crimes to Prove Motive. 

Evidence of the commission of another crime is admis- 
sible when its object is to prove a motive for the crime 
charged. Instances: In Pierson v. People, 79 N. Y. 424, 
35 Am. Rep. 524, it was shown that the defendant, who 
was a married man, ran away with the wife of the deceased 
a few days after the homicide and married her, after tak- 
ing oath before the clergyman who performed the ceremony 
that he knew of no legal objection to the marriage. This 
evidence, although it showed the defendant to be guilty of 
the crimes of bigamy and perjury, was held admissible on 
the ground that it showed the defendant’s strong desire 
for the possession of the deceased’s wife as a motive for 
getting rid of the husband. In People v. Scott, 153 N. Y. 
40, 46 N. E. 1028, Richardson’s Cases in Evidence, p. 703, 
the defendant’s relations with a paramour were admitted 
in a charge of wife murder, as tending to show a motive 
for making away with the wife. Murder is frequently com- 
mitted in an attempt to escape arrest or prevent the dis- 
covery of a former crime and, in such cases, the commis- 
sion of the former crime may always be shown for the 
purpose of proving a motive for the murder charged in 
the indictment. State v. Pancoast, 5 N. D. 516, 67 N. W. 
1052; People v. Morse, 196 N. Y. 306, 89 N. E. 816. 


§ 148. Evidence of Other Crimes to Prove Intent. 


“Intent is the purpose to use a particular means to effect 
such a definite result. When a crime is clearly proven to 
have been committed by a person charged therewith, the 
question of motive may be of little or no importance. But 
criminal intent is always essential to the commission of 
crime. There are cases in which the intent may be inferred 
from the nature of the act. There are others where will- 
ful intent or guilty knowledge must be proved before a con- 
viction can be had. Familiar illustrations of the latter rule 
are to be found in cases of passing counterfeit money, for- 
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gery, receiving stolen property and obtaining money under 
false pretenses. An innocent man may, in a single instance, 
pass a counterfeit coin or bill. Therefore, intent is of the 
essence of the crime, and previous offenses of a similar 
character by the same person may be proved to show in- 
tent.” People v. Molineux, 168 N. Y. 264, 297, Richard- 
son’s Cases in Evidence, p. 143; Editorial, New York Law 
Journal, March 14, 1927. 

Whenever it becomes important to prove guilty knowl- 
edge in connection with the doing of a certain act, in order 
to negative the possibility of good faith in the transaction 
in question, it is proper to show that the prisoner has been 
guilty of similar offenses on prior occasions. Such evi- 
dence is admissible chiefly in prosecution for the following 
crimes, in which the state of mind of the accused is an 
important element of the crime: 

1. Forgery; 

2. Passing counterfeit coin; 

3. Obtaining money or goods by false pretenses; 
4, Receiving stolen property. 


In prosecutions for any crime, whether felony or misde- 
meanor, in which “the gravamen of the offense is not in 
the doing of the deed, but in the faith in which it was done,” 
evidence of other similar contemporaneous offenses is ad- 
missible on the issue of intent. State v. Raub, 103 Wash. 
214, 173 Pact 1094, 


§ 149. Forgery. 


Where the defendant was charged with knowingly utter- 
ing a forged check, it was held competent, on the question 
of guilty intent, to prove other forgeries, not for the purpose 
merely of showing others, but to show thereby a guilty 
knowledge and intent. People v. Everhardt, 104 N. Y. 591, 
11 N. E. 62; People v. Dolan, 186 N. Y. 4, 78 N. E. 569. 
The case of People v. Marrin, 205 N. Y. 275, 98 N. E. 474, 
43 L. R. A. (N.S.) 754, furnishes an excellent illustration. 
The defendant, an attorney, received from a client a sum 
of money to invest for her. He delivered to her a paper 
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purporting to be a mortgage executed by one James Cahill 
and acknowledged before the defendant as commissioner of 
deeds. It was shown that no James Cahill had ever been 
connected with the title to the property described in the 
mortgage. For the purpose of proving that “James Cahill” 
was a fictitious person and that the defendant had willfully 
falsely certified that the mortgage in question had been 
acknowledged before him, the prosecution showed that eight 
similar mortgages had been given by the defendant to the 
same client in return for money received for investment, 
and that the person named as mortgagor in each case was 
unknown and could not be found. This evidence was prop- 
erly received for the ‘purpose of showing the defendant’s 
guilty intent. In a single isolated case the defendant might 
produce evidence tending to show that he had been misled 
into making the certificate by a person whom he honestly 
believed to be James Cahill. In order to prove knowledge, 
intention, and the impossibility of mistake, it was proper 
for the prosecution to show that the transaction in ques- 
tion was a part of a continuous scheme to defraud. ‘‘The 
common method, purpose and victim formed the connect- 
ing links which strung together the none successful efforts 
to defraud pursuant to a common scheme.” See Editorial, 
New York Law Journal, March 14, 1927. 

It is unnecessary, however, to prove an intent for each 
forgery before any one of them can be considered in rela- 
tion to the forgery in controversy. People v. Gerks, 243 
N. Y. 166, 153 N. E. 36, Richardson’s Cases in Evidence, 


p. 240. 


§ 150. Counterfeiting. 

The mere uttering of counterfeit coin is not criminal. It 
is uttering with knowledge of the counterfeit that is the 
gravamen of the offense. And, for the purpose of showing 
guilty knowledge and intent, other utterances may be 
shown, for such other utterances negative inadvertence and 
other innocent explanations. The presumption of innocence 
lessens with every repetition of the act of passing counter- 
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feit money. People v. Molineux, 168 N. Y. 264, 297, 61 N. 
E. 286, Richardson’s Cases in Evidence, p. 143. 


§ 151. Obtaining Property by False Pretenses and Rep- 
resentations. 

The argument for admitting other similar acts of ob- 
taining money by false pretenses is the improbability of in- 
nocent intent, arising from the repetition; but evidence of 
other false representations, to be relevant, must tend to 
show a general design or plan to defraud or cheat. There 
must be shown a connection of features so strong as to in- 
dicate a system throughout them. Mayer v. People, 80 N. 
Y. 364. (Note: Obtaining property by means of verbal 
false representations as to the purchaser’s ability to pay 
no longer constitutes a crime in this state. Penal Law, sec. 
947; People v. Whitney, 146 App. Div. 98, 180 N. Y. S. 
465). People v. Katz, 209 N. Y. 311, 103 N. E. 305, Rich- 
ardson’s Cases in Evidence, p. 210. 


§ 152. Possession or Receipt of Stolen Goods. 


Where a defendant is charged with receiving stolen prop- 
erty, knowing it to have been stolen, evidence that the ac- 
cused has received similar articles from the same thief, 
stolen from the same person or place, is relevant to show 
guilty knowledge. People v. Grossman, 168 N. Y. 47, 51, 
60 N. E. 1050. But in People v. Doty, 175 N. Y. 164, 67 
N. E. 303, Richardson’s Cases in Evidence, p. 2438, the Court 
held that the articles need not be stolen from the same 
owner, nor be of the same kind or class of property. The 
argument advanced.is that the guilty intent to be proved 
might, under certain conditions, be as conclusively inferred 
trom the dissimilarity of the articles as by their similarity. 
It must appear, however, that the articles had all been stolen 
by the same thief and that the thief had brought them all 
to the same receiver. 


§ 153. Evidence of Other Crimes to Negative Mistake or 
Accident. 


These are cases in which the defense of accident or mis- 
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take may be anticipated or in which the doubtful case of 
a particular death may be established by evidence of other 
previous similar deaths. Evidence of other similar crimes 
has been admitted for this purpose, chiefly in poisoning 
cases, to negative the possibility of accidental poisoning, 
but it is relevant only in cases in which the facts warrant 
a possible defense of accident or mistake and cannot be 
admitted on this pretext in cases where a felonious intent 
is the only possible inference that can be drawn from the 
circumstances of the poisoning. People v. Molineux, 168 N. 
Y. 264, 300 to 305, and cases there cited, 61 N. E. 286, 
Richardson’s Cases in Evidence, p. 143. 


§ 154. Evidence of Other Crimes to Show Common Plan 
or Scheme. 

Evidence of other crimes is admissible to show a com- 
mon plan or scheme. But to bring a case within the ex- 
ception to the general rule which excludes other crimes, 
there must be some evidence of a general plan or system 
between the offense on trial and the one sought to be in- 
troduced. To illustrate: In People v. Murphy, 135 N. Y. 
450, 32 N. E. 138, Richardson’s Cases in Evidence, p. 1056, 
the defendant was convicted of the crime of arson in the 
third degree. The specific charge was that defendant had 
burned a barn belonging to the man by whom he had been 
employed as coachman and gardener. The defendant had 
been discharged from this position. A poisonous prepara- 
tion had been kept in the barn for use in destroying insects 
in the garden. The defendant knew of this. Evidence was 
received to show that on the night of the fire and before 
it occurred, a span of horses, a pony and a cow had been 
poisoned and died. This evidence was held competent, as 
tending to prove that the injury to the animals was done 
by the incendiary and as a part of the same criminal scheme 
which resulted in the destruction of the barn. In People 
v. Duffy, 212 N. Y. 57, 105 N. E. 839, a police sergeant 
was convicted of bribery in collecting “hush money” from 
the proprietor of a gambling resort. Evidence was received 
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to show that the defendant received from his predecessor 
a list of gambling house proprietors in his precinct from 
whom “hush money” had been collected; that the com- 
plainant’s name was on this list; that the persons listed 
had previously paid sums of money for police protection 
to the defendant’s predecessor; and that they continued to 
pay them to the defendant. This evidence was held ad- 
missible as proof of a plan or scheme to commit a series 
of crimes, including the one on trial. In order to render 
evidence of other crimes competent under this exception, 
however, a very close relation of time, place, or circum- 
stance must be shown between the other crimes sought to 
be proved and the crime charged, so that they can truly 
be said to be embraced in a single criminal scheme. In 
People v. Grutz, 212 N.-Y..72; 105eN. Kb. S45, UR Awe 
D 229, Richardson’s Cases in Evidence, p. 250, in which the 
defendant was on trial for arson, the prosecution attempted 
to show that the defendant and one Stein had entered in- 
to a conspiracy to induce persons to insure their property 
for the purpose of having it destroyed by fires which were 
to be set by Stein, and that the defendant was to attend 
to adjusting the losses and collecting the insurance. Evi- 
dence of nine other incendiary fires set by Stein in which 
the defendant was implicated was introduced. The Court 
of Appeals, however, held this evidence inadmissible on 
the ground that there was no such relation of time, place, 
or circumstance between them that the bare evidence of 
the origin of any of them tended to prove the origin of the 
fire in question. See, also, Kelly v. Home Mutual Fire Ins. 
Co., 190 App. Div. 764, 180 N. Y. S. 657; People v. Hassan, 
196 App. Div. 89, 187 N. Y. S. 115. 


These rules apply whether the action be civil or criminal. 
In Altman v. Ozdoba, 237 N. Y. 218, 142 N. E. 591, the 
Court says: “In an action upon a promissory note against 
an indorser where the indorsement is alleged to be forgery, 
it is permissible to show that other indorsements upon the 
same or other notes linked to and part of the original trans- 
action coming from the same person were also forgeries.” 
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We think that both reason and authority justify that such 
evidence is competent. The fact that this is a civil case 
instead of a criminal prosecution plays no part. Where 
the signature is denied and claimed to be a forgery it is 
competent to show the whole plan and scheme of the man 
procuring and giving the notes and to give evidence estab- 
lishing the forgery of all signatures and all endorsements. 
In the same way fraud in a civil case may be proved by 
circumstantial evidence. ‘Proof of fraud may sometimes 
be made by circumstantial evidence. Circumstances insig- 
nificant in themselves may acquire probative force as links 
in the chain of circumstantial proof.” Van Iderstine Co., 
Inc. v. Barnet Leather Co., Inc., 242 N. Y. 425, 152 N. E. 
250. 


§ 155. Evidence of Other Crimes to Prove Identity. 

The fifth exception to the general rule excluding evi- 
dence of extraneous crimes is that, when the evidence of 
another crime tends to identify the person committing it 
as the same person who committed the crime charged, it 
is admissible. People v. Hill, 198 N. Y. 64, 91 N. E. 272, 
is in point. The defendant was on trial for murder. The 
prosecutor showed that a few days before the homicide 
this defendant had taken part in two burglaries in which 
three revolvers had been taken; that one of these revolvers 
was found in the hand of the deceased, where it had been 
placed to simulate suicide; that another was given by the 
defendant to a woman shortly after the murder; and that 
the third was found hidden in a cellar near which the de- 
fendant had been seen soon after the murder. The Court of 
Appeals held that evidence of the burglaries was admis- 
sible on the murder trial because it tended to identify the 
person who committed the burglaries as the one who com- 
~ mitted the murder. See 3 A. L. R. 1540, note; People v. 
Jung Hing, 212 N. Y. 393, 106 N. E. 105. 


§ 156. Evidence to Show Malice. 
The rule of evidence in actions for defamation of char- 
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acter is beset with many complications as to the use of 
other utterances as evidence of malice. Gribble v. Pioneer 
Press Co., 34 Minn. 342, 25 N. W. 710. The New York 
Rule permits repetition of the same words or same charge 
in other words before the action was begun to be shown 
as bearing upon the degree of malice. Distin v. Rose, 69 
N. Y>122; Enos v. Enos, 135 N. Y. 609, 32 N. E. 123. But 
repetition of such words after the action is begun is ex- 
cluded. Subsequent utterances would show malice, but are 
excluded on the ground that they might aggravate the 
damages and at the same time constitute a second cause of 
action, in which case the defendant might be compelled to 
pay damages twice for the same injury. Frazier v. Mc- 
Closkey, 60 N. Y. 837, 19 Am. Rep. 193; Daly v. Byrne, 77 
N. Y. 182. So, too, evidence of utterances of a different 
nature is not allowed to show malice. Such evidence is 
excluded on the ground of unfair surprise and confusion 
of issues. In Root v. Lowndes, 6 Hill (N. Y.) 518, 41 Am. 
Dec. 762, the Court said: 


“When the plaintiff does not go beyond the words laid 
in the declaration, I see no reason why he may not show 
those words have been spoken on a dozen different occa- 
sions (because the judgment bars all the instances of ut- 
terance and there is no surprise). But very different con- 
siderations arise when we come to actionable words which 
are not laid in the declaration. To admit the proof of such 
words must be a surprise upon the defendant. It cannot 
be supposed that he will be prepared‘to try a matter of 
which the plaintiff has not complained. That is not all. If 
the plaintiff may prove the words, the defendant may jus- 
tify as to those words, and thus the court and jury will be 
led off from the point in controversy as presented by the 
pleadings, into the trial of an indefinite number of collat- 
eral issues.” See cases collected in 12 A. L. R. 1039, note. 


§ 157. Knowledge or Belief—Evidenced by Conduct. 


One’s knowledge or belief may be of probative value in 
determining the question at issue, and this is ordinarily 
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established by conduct or by words. Wigmore on Ev., sec. 
266, thus explains the principle: “Conduct and word-ut- 
terances may betray the knowledge or belief of the actor 
or speaker, in so far as the specific act or utterance is of a 
tenor which cannot well be supposed to have been willed 
without the inner existence of that knowledge or belief. 
For example, A’s act of boarding a railroad train is some 
evidence of his belief as to the destination of the train; 
B’s act of taking a purse, found by him in the street, to 
the house of X, is some evidence that he knows or believes 


X to be the loser of the purse. So, also, for the verbal ut-~ f: 


terance; A’s mention of Charles the Great or Roentgen 
rays or the Klondyke is some evidence that he knows or 
is aware of the existence of such a person, thing, or place.” 
In Commonwealth v. Webster, 5 Cush. (Mass.) 295, 52 Am. 
Dec. 711, the defendant had asked whether they had found 
the whole of Dr. Parkman’s body, thus indicating a knowl- 
edge that it had been cut up. The same general principle 
is applied in civil cases, as where evidence that a dog was 
usually kept chained and muzzled was admitted to show 
the owner’s knowledge that it was fierce and dangerous. 
Hahnke v. Friederich, 140 N. Y. 224, 35 N. E. 487. 


§ 158. Guilt—Evidenced by Conduct. 


The mode of reasoning involved in evidencing guilt from 
conduct is in the inference of guilt from guilty conduct. The 
kinds of behavior indicating guilt are innumerable. They 
are as various and as changeable as are men’s dispositions 
and emotions. While no conduct raises a conclusive in- 
ference, yet no conduct is entirely without significance. The 
jury may pass upon conduct as an inference of guilt. Green- 
field v. People, 85 N. Y. 75, 86, 39 Am. Rep. 636, Richard- 
son’s Cases in Evidence, p. 254; People v. O’Neill, 112 N. 
Y. 355, 363, 19 N. E. 796; People v. Willett, 213 N. Y. 368, 
386, 107 N. E. 707. Instances: The accused’s reluctance 
to have his shoes measured, held admissible, State v. Brown, 
168 Mo. 449, 68 S. W. 568; the defendant turned pale when 
arrested, admitted, Lindsay v. People, 63 N. Y, 148, 155; 
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a defendant, charged with wife murder, failed to shed tears 
the next morning, admitted, Greenfield v. People, supra; 
the defendant’s readiness to deliver up on demand a hog, 
alleged to have been stolen, admitted, Smith v. State, 42 
Tex. 444; the defendant’s offer to marry the girl who 
charged him with rape, admitted, People v. Elston, 186 
App. Dive 224. Li4eN peace: 


§ 159. Refusal to Undergo a Superstitious Test. 


The police or interested persons often employ supersti- 
tious tests as a means of obtaining a clue to guilt, and a 
refusal to undergo such a test would properly be evidential 
of consciousness of guilt. This rule is well illustrated by 
a case reported in Boston Transcript, Feb. 21, 1894: 


“B. G. was on trial for the larceny of $365 from Simon 
Melnikoff, his lodging-house keeper. It will be remembered 
that when the crime was discovered seven persons who 
could possibly have taken the money were requested to step 
into a dark room in Melnikoff’s house and touch a live hen 
fastened on a table. They were told that when the guilty 
party touched her she would make an outcry. Unknown 
to the men who entered the room the hen had been satu- 
rated with bluing. An inspection of the hands of the men 
who entered the room showed that all but Goldstein had 
touched the hen. His hands bore no marks of bluing, and 
when he was informed of the trick that had been played 
on him he said that he did not understand the condition 
of the test to be that he must place his hand on the hen. 
Judge Sherman admitted this testimony and in commenting 
on the weight it should have with the jury said: ‘This test 
was not applied to determine who was guilty from the re- 
sult of the thing itself, but it was believed that the guilty 
one, in the uneasy state of his conscience, would be over- 
come with dreadful superstition and avoid carrying out the 
test.’’’ Wigmore on Ev., sec. 275. 


§ 160. Flight, Escape, Resistance, or Concealment, 
The inference raised by flight, escape, etc., is well summed 
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up by Wigmore on Ev., sec. 276: “Flight from justice, and 
its analogous conduct, have always in human experience 
been deemed indicative of a consciousness of guilt. The 
wicked flee, even when no man pursueth them; but the 
righteous are bold as a lion. It is to-day universally con- 
ceded that the fact of an accused’s flight, escape from cus- 
tody, resistance to arrest, concealment, assumption of a 
false name, and related conduct are admissible as evidence 
of consciousness of guilt, and thus of guilt itself.” 

Such evidence is always admissible. People v. Ogle, 104 
N. Y. 511, 514, 11 N. E. 53. But the weight which the 
jury is entitled to give to it depends upon the circumstances 
of the individual case. As stated by the Court of Appeals, 
in People v. Fiorentino, 197 N. Y. 560, 567, 91 N. E. 195: 
“Evidence of flight is competent because, when unexplained, 
it tends to show consciousness of guilt, although standing 
alone it raises no legal presumption thereof. When the 
crime is proved, but the identity of the criminal is in doubt, 
it bears somewhat on the question of identity. Ordinarily 
it is of slight value, and of none whatever unless there are 
facts pointing to the motive which prompted it, and, hence, 
any explanation of the accused should always be considered 
in connection therewith.” See, also, Alberty v. United 
States, 162 U. S. 499, 508, 40 Law. Ed. 1051, 16 Sup. Ct. 
Rep. 864. 

All attempts at falsehood, evasion and concealment by 
one accused of crime are admissible in evidence. People 
v. Conroy, 97 N. Y. 62, 80. But, as said by the Supreme 
Court of the United States: “They are mere circumstances 
to be considered and weighed in connection with other proof 
with that caution and circumspection which their incon- 
clusiveness when standing alone requires.” Hickory v. 
United States, 160 U. S. 408, 417, 40 Law. Ed. 474, 16 Sup. 
Ct. Repoat. 


§ 161. Subsequent Repairs as an Admission of Negli- 
gence. 
Evidence of repairs made after an accident, is not admis- 
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sible as an admission of negligence or culpability in caus- 
ing the injury, because the inference is an unjust one and 
public policy forbids it. The reason for this exclusionary 
rule is well stated in Morse v. Minneapolis & St. Louis Rail- 
way Co., 30 Minn. 465, 16 N. W. 358, quoted with approval 
in Columbia Co. v. Hawthorne, 144 U. S. 202, 36 Law. Ed. 
405, 12 Sup. Ct. Rep. 591: 

““A person may have exercised all the care which the law 
required, and yet, in the light of his new experience, after 
an unexpected accident has occurred, and as a measure of 
extreme caution, he may adopt additional safeguards. The 
more careful a person is, the more regard he has for the 
lives of others, the more likely he would be to do so, and 
it would seem unjust that he could not do so without being 
liable to have such acts construed as an admission of prior 
negligence. We think such a rule puts an unfair interpre- 
tation upon human conduct, and virtually holds out an in- 
ducement for continued negligence.” This rule has been 
uniformly followed in the courts of this State. Corcoran 
v. Village of Peekskill, 108 N. Y. 151, 15 N. E. 309; Getty 
v. Hamlin, 127 N. Y. 636, 27 N. E. 399; Rosen v. Chese- 
brough Bldg. Co., 189 N. Y. 8S. 181; Fraumberg v. Schmohl, 
LOORNS YS. 710: 


Subsequent acts of repair may be shown, however, to 
indicate control, the inference being that the duty to make 
repairs rested upon the one who actually made them. But 
the jury should be instructed that the evidence is received 
for this purpose only and is not to be considered on the 
question of negligence, and furthermore, there must be a 
dispute as to the question of control. Evidence of this kind 
may not be submitted to the jury on the pretext of proving 
control when, in fact, control and duty to keep in repair 
are admitted either by the pleadings or upon the trial. Such 
evidence is rejected as irrelevant. Bateman v. N. Y. C. & 
H.R. R. R. Co., 47 Hun 429; Sprague v. Rochester, 52 App. 
Div. 58, 64 N. Y. S. 846; Clapper v. Town of Waterford, 
131 N. ¥. 382, 30-N, Ey 240, 


CHAPTER VI. 
CIRCUMSTANTIAL EVIDENCE (Continued) 


Evidence to Prove Condition, Quality, Capacity, or Tendency of 
Material Objects 


§ 162. Classification. 


The condition, quality, capacity, or tendency of a ma- 
terial object may be evidenced circumstantially by showing: 
I. Prior or Subsequent Condition. 
II. Condition of Part to Prove Condition of the 
Whole or another Part. 
III. Effect on Other Occasions. 


§ 163. I. Prior or Subsequent Condition. 

In order to prove the condition of an object at a given 
time it is competent to show its condition at a prior or sub- 
sequent time where it appears that the condition at the 
time in question was substantially the same. The interval 
which may be permitted between the time in question and 
the time referred to in the testimony depends on the na- 
ture of the condition sought to be proved. For example, 
an accumulation of snow and ice on a pavement could not, 
from its nature, be presumed to remain in the same con- 
dition for even a few hours, whereas a defective roadbed 
would remain defective until it was repaired. Illustrations: 
the condition of a sidewalk a year before the accident was 
admitted, after proof that it was, during that time, sub- 
stantially unchanged. Hunt v. Dubuque, 96 Iowa 314, 65 
N. W. 319; condition of bridge-planking a few days after 
the injury was admitted in Jessup v. Osceola County, 92 
Iowa 178, 60 N. W. 485; condition of stairs and mats two 
days after the accident was admitted in Toland v. Paine 
Furniture Co., 179 Mass. 501, 61 N. E. 52; the condition 
of a mine several months after the accident, where it was 
shown to be substantially unchanged, was admitted in Ar- 
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ras v. Standard Plaster Co., 121 App. Div. 61, 105 N. Y. 
S. 440; evidence that machinery was out of repair three 
weeks before the accident was admitted in Reich v. Iron 
Clad Mfg. Co., 120 App: Div. 445, 104 N° Y..8. 10695" In 
Mansfield v. City of New York, 119 App. Div. 199, 104 N. 
Y. S. 386, evidence that awnings had been inspected seven 
years before the accident and reported in an unsafe con- 
dition, was held improperly excluded. See, also, McCulloch 
v. Dobson, 133°N. Y.-114,_128, 30° NE. 64 


§ 164. II. Evidence of Condition of Part to Prove Con- 
dition of Whole or of Another Part. 

The condition of one part may evidence the condition of 
another part, and, therefore, the whole may be evidenced 
by parts; but the parts should be so related as to form ho- 
mogeneous parts of an entity including them both. The 
principle receives frequent application where the question 
in controversy is as to the condition of highways, machines, 
buildings, railway tracks, stations, and roadbeds. Where 
the plaintiff was injured by the fall of a telegraph line, the 
fallen condition at other near places and times was admit- 
ted to show the defective and negligent nature of construc- 
tion. Randal v. N. W. Telegraph Co., 54 Wis. 140, 11 N. 
W. 419. See cases collected in 20 L. R. A. (N.S.) 665, note. 
Again, samples may be in evidence of the condition or qual- 
ity of an entire lot or mass from which they were taken. 
But the mass from which the sample was taken must be 
substantially uniform with reference to quality. Thus, sam- 
ples (two) of milk, taken by the inspector from the defend- 
ant’s milk wagon on the same day and at substantially the 
same time, are competent to show the bad quality of milk. 
Commonwealth v. Schaffner, 146 Mass. 512, 16 N. E. 280, 
and in Schmitt v. Trowbridge, 21 Fed. Cases, 710, 712, the 
Court charged the jury as follows: “It is impossible for the 
government to count the matches in these boxes; but where 
we find one or two or a few boxes in a case overrunning, 
it is a fair presumption that all the boxes in the case over- 
run; and, where you find boxes in one case overrunning, it 
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is fair to be presumed that all the boxes in that class over- 
run; but it would not follow that if other matches were 
made of a different class, or if they were boxed differently, 
as if the boxes were differently shaped or of different sizes, 
they would all overrun; but here there were one hundred 
thousand boxes of a certain size, and of a certain quality 
of timber. And you find, in that number of boxes, that 
twenty or fifty boxes, indifferently chosen, overran, and 
none of them underran. It would be a fair presumption 
that the entire one hundred thousand would overrun.” But 
where the plaintiff purchased from the defendant several 
barrels of tallow and used them, and there was no evidence 
that they were adulterated, and he subsequently bought an- 
other lot of twenty-two barrels, two of which were exper- 
imented on and found to be grossly adulterated, it was held 
that the jury could not be allowed to infer without further 
evidence that the remainder of the lot was likewise adul- 
terated. Meagley v. Hoyt, 125 N. Y. 771, 26 N. E. 719, 36 
Neda erote hep. 2 ts 


§ 165. III. Effect on Other Occasions. 


The tendency of an object may be shown by other similar 
instances of the same effect under similar conditions. The 
cases illustrating this principle may be classified roughly 
according to the various kinds of tendencies and effects in- 
to four divisions as follows: 

1. Other accidents from the same cause; 

2. Similar effects on human health or property 
from identical causes; 

3. Similar effects on the conduct of persons or 
animals on the same or other occasions; 

4, Experiments, 


§ 166. Other Accidents. 

The general rule in this state is that where the condi- 
tions were the same, evidence of prior accidents is admis- 
sible both for the purpose of showing the dangerous con- 
dition of the object which caused the accident and to prove 
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that the persons responsible had notice of such condition. 
This rule is most frequently applied to cases where injuries 
have been sustained by reason of defective highways. In- 
juries sustained by others at the same place at about the 
same time, or at a time when the highway was in the same 
condition, may be proved for the purpose of showing the 
unsafe condition of the highway and notice thereof to those 
responsible for keeping it in repair. In the leading case 
of Quinlan v. City of Utica, 11 Hun 217, aff’d 74 N. Y. 603, 
Richardson’s Cases in Evidence, p. 263, the plaintiff was 
permitted to prove that other persons had slipped and fall- 
en, at various times, on the sidewalk where she was injured. 
It was shown that at all of these times the walk was in 
the same general condition that it was in when the plaintiff 
received her injuries. The ruling was sustained on the 
ground that the evidence was admissible as tending to show 
that the walk, tested by actual use, had been demonstrated 
to be in an unsafe and improper condition. The argument 
for admitting evidence of this nature was stated by the 
Court (p. 219) in the following language: 


“Upon an issue as to the utility, proper condition, or 
safety of any work of human construction designed for 
practical use, evidence tending to show how the article has 
served when put to the use for which it was designed, would 
seem to bear directly upon the issue, and often may be of 
the most satisfactory and conclusive character. It is ob- 
jected by the appellant’s counsel that the testimony pre- 
sented new issues, of which his client had no notice, and 
which it could not be prepared to meet. In one sense, ev- 
ery item of testimony material to the main issue introduces 
a new issue; that is to say, it calls for a reply. In no other 
sense did the testimony in question make a new issue. Its 
only importance was that it bore upon the main issue, and 
all legitimate testimony bearing upon that issue the de- 
fendant was required to be prepared for.” See, also, Dis- 
trict of Columbia v. Armes, 107 U.S. 519, 27 Law. Ed. 618, 
2 Sup. Ct. Rep. 840; Lundbeck v. City of Brooklyn, 26 App. 
Div. 595, 50 N. Y. S. 421. In Flansburg v. Elbridge, 205 
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N. Y. 423, 98 N. E. 750, a witness for the plaintiff testified 
that in the month of December, when the road was covered 
with ice, his sleigh had overturned near the place where 
the plaintiff was injured. As the plaintiff met with his in- 
jury by having his horse and wagon slip over the embank- 
ment on a rainy night in September, the Court of Appeals 
held that the evidence was improperly received because the 
prior accident had occurred under conditions wholly dis- 
similar to those attending the accident to the plaintiff. 

In Massachusetts and several other jurisdictions evidence 
of prior accidents is rejected on the ground that it raises 
collateral issues. See cases collected in 32 L. R. A. (N. 8.) 
1112, note. 


In New York some of the cases place considerable em- 
phasis on the fact that the object which caused the injury 
in question had been in the same condition for a long pe- 
riod and no similar accident had occurred. In Hubbell v. 
City of Yonkers, 104 N. Y. 484, 439, 10 N. E. 858, 58 Am. 
Rep. 522, Richardson’s Cases in Evidence, p. 261, the Court 
argued as follows: 


“The very fact that for ten years or more, this embank- 
ment had been in the same condition, and that, so far as 
appears, no similar accident had occurred, is most cogent 
evidence of the lack of any negligence on the part of the 
city in failing to guard this spot. It is upon this principle 
that several cases have been decided in this court, even 
with reference to carriers of passengers, in which case the 
law exacts a higher degree of care than it does in the case 
of municipal corporations in relation to their highways. 
That which never happened before, and which in its char- 
acter is such as not to naturally occur to prudent men, to 
guard against its happening at all, cannot, when in the 
course of years it does happen, furnish good ground for a 
charge of negligence in not foreseeing the possible happen- 
ing and guarding against that remote contingency.” 

See, also, Butler v. Village of Oxford, 186 N. Y. 444, 79 
N. E. 712; Atwood v. Met. St. Ry. Co., 25 Misc. 758, 54 
N. Y.S. 188; Boutet v. City of New York, 199 App. Div. 835, 


Lia2, LAW OF EVIDENCE 


192 N. Y. S. 608. In most other jurisdictions negative evi- 
dence of this kind is excluded. In the case of Temperance 
Hall Assn. v. Giles, 33 N. J. L. 260, the plaintiff was in- 
jured by falling into an area or cellar-way which was left 
unguarded at night. The defendant offered to prove that 
ten thousand persons had passed this area every year with- 
out accident. The argument against the admission of such 
evidence is ably expressed in the opinion of the Court: 


“The reason for excluding all evidence of this character 
is, that it would lead to the trial of a multitude of distinct 
issues, involving a profitless waste of the time of the court, 
and tending to distract the attention of the jury from the 
real point in issue, without possessing the slightest force as 
proof of the matters of fact involved. The evidence ex- 
cluded furnishes a forcible illustration of the necessity of 
the rule, to the trial of causes before juries. The offer was 
to show that ten thousand persons passed these premises 
in each year since the hall was erected, without accident. 
The admission of this evidence would carry with it the 
right to cross-examine as to the circumstancés under which 
each individual of the multitude passed, and the degree of 
caution and circumspection used by each; and, also, the 
right to introduce evidence of the dangers encountered, and 
by the exercise of superior vigilance, avoided, by each one 
of these individuals, together with evidence that some one 
or more of them had met with accidents at the place; in 
turn opening the way for evidence as to the degree of care 
exercised by such as had not been so fortunate as to escape; 
and when the parties, wearied in their endeavors to ex- 
haust this vast field of investigation, rested the cause, the 
judge would have been compelled to direct the jury to de- 
termine whether or not the area was a nuisance, from the 
character of the footway, the situation of the area with 
reference to it, and the means taken to guard against ac- 
cident from its proximity to the sidewalk.” 

See cases collected in 32 L.R. A. (N.S.) 1161, note. 


In negligence cases other than those arising from acci- 
dents due to defective highways, the rule as to the admis- 
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sion of evidence of other accidents must be applied with 
the utmost caution, for the reason that it is ordinarily ex- 
tremely difficult to show that the conditions were exactly 
the same as the two occasions and that the accident was 
caused in each case by the same defect. Harrison v. N. Y. 
Crm, Rue. R: Co., 195-N. Y. 86; 87. N: Ex 802. 


§ 167. Fires Caused by Locomotives. 


An important group of cases in which evidence of sim- 
ilar occurrences on other occasions is sometimes admitted 
is that of actions for fires caused by sparks from locomo- 
tives. First—Same Locomotive. If the cause of the fire 
is in controversy and the particular locomotive alleged to 
have caused it is identified, evidence of spark emissions on 
other occasions is admissible to show the capacity of that 
particular engine to emit igneous matter far enough to 
set fire to the premises in question. Hinds v. Barton, 25 
N. Y. 544. In order to permit evidence of other spark 
emissions at a time somewhat remote from the fire in 
question, however, it must first be shown either that such 
sparks were emitted through faulty construction of the 
engine, or that the engine was in the same condition of 
repair that it was in when the fire oecurred. Collins v. 
Reeve cath. he Rk. ©o,, L09.N._Y, 243, 249.16 N. E..50; 
Richardson’s Cases in Evidence, p. 266. Second—Other 
Locomotives. Early and leading cases in the Court of Ap- 
peals have held that where the plaintiff claims that a fire 
was started by a locomotive of the defendant company, but 
does not specify any particular one, evidence that engines 
of the company passing near the place emitted sparks on 
other occasions is admissible after evidence has been in- 
troduced by the plaintiff tending to exclude the probability 
that the fire was started by any other means. Sheldon v. 
Hudson River Railroad Co., 14 N. Y. 218, 67 Am. Dec. 155, 
Richardson’s Cases in Evidence, p. 269; Field v. N. Y. C. 
R. R. Co., 32 N. Y. 8339. The argument for admitting such 
evidence is well stated in Dunning v. Maine Central R. R. 
Co., 91 Me. 87, 39 Atl. 352. 
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“Tt is admissible as tending to prove the possibility, and 
a consequent probability, that some locomotive caused the 
fire. To show a possibility is the first logical step. That 
other engines of the same company, under the same general 
management, passing over the same tracks, at the same 
grade, at about the same time, and surrounded by the same 
physical conditions, have scattered sparks or dropped coals, 
so as to cause fires, appeals legitimately to the mind as 
showing that it was possible for the engine in question to 
do likewise. If the possibility be proved, other facts and 
circumstances may lead to a probability, and then to a satis- 
factory proof.” Later cases in the Appellate Division, how- 
ever, show a strong tendency to exclude evidence of this 
kind whenever the prerequisite requirements for its admis- 
sion are not strictly complied with. In Chandler v. Rutland 
R. R. Co., 140 App. Div. 68, 124 N. Y. S. 1046, the Court 
pointed out that, where the plaintiff charges negligence 
upon the claim that the offending engine was out of repair 
rather than that it was of improper construction, evidence 
of spark emissions by other engines can have no bearing on 
the case whatever and is inadmissible. In Buhrmaster v. 
N.Y. CG: & HH: RuR. RA Co: T73*Apps Divac2. 158 aay e 
712, Richardson’s Cases in Evidence, p. 273, the plaintiff 
claimed that his barn was burned by means of sparks 
thrown from the defendant’s freight train but offered no 
direct evidence of the fact. The defendant showed that no 
freight train passed within a considerable time of the fire. 
An appeal was taken on the ground that trial court excluded 
testimony that other engines had thrown sparks an equal 
distance. The Appellate Division expressed the following 
opinion: ; 

“We think the ruling of the court, postponing the receipt 
of this line of evidence until there was evidence in the case 
which would show some connection, does not raise the issue 
attempted to be asserted at this time. But if it does we are 
persuaded that the authority relied upon (Sheldon v. Hud- 
son River Railroad Co., 14 N. Y. 218) is not controlling at 
this time. That determination was made in the primitive 
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days of railroading, in 1856, when the engines were known 
by name, and when there was only one type in common use, 
and all were equipped substantially alike, and evidence of 
what these engines usually did under ordinary conditions 
was a very different thing from taking the testimony today, 
with the great variety of engines in use, and particularly 
when it is not shown that the conditions were the same 
when the alleged sparks were thrown a greater distance. 
Obviously, with the wind blowing a gale, a defective engine 
might have thrown sparks which would be carried alive a 
distance of several hundred feet, while another engine, in 
good condition and in a comparatively light wind, would 
not throw off sparks of any danger whatever; and so the 
mere fact that some witness had found large sparks a con- 
siderable distance from the line of the railroad would prove 
nothing in value in determining whether the fire in ques- 
tion was lighted by a spark from an engine in passing.” 

Obviously, some theory of negligence must be advanced 
and proved in every case, as the mere fact that the plain- 
tiff’s property was damaged by fires set by sparks from one 
of the defendant’s engines is not sufficient to charge the de- 
fendant with negligence. The plaintiff must go further and 
show by some means that the defendant failed in its duty 
to use the best spark arresters in known practical use or 
that the engine which caused the damage was out of repair. 
Pane et YG. 6 tae Wsckes 1 CO., 142 N,-Ye11, S65No EE. 
1046. . 


§ 168. Effects on Health or Property. 

The effect of drugs, poisons, gases, impure food, air, etc., 
upon animal or plant life may be evidenced by proof of their 
effect upon other animals or plants under the same condi- 
tions. An excellent discussion and review of cases on this 
point is contained in Shea v. Glendale Elastic Fabrics Co., 
162 Mass. 463, 38 N. E. 1123. In that case the plaintiff, 
who claimed to have been poisoned by inhaling lead dust 
in defendant’s mill, was allowed to introduce evidence to 
show that other employees in the mill had become ill from 
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the same cause. Again, where it was alleged that escaping 
gas caused illness of the plaintiff, the court admitted evi- 
dence of the good health of members of plaintiff’s family up 
to the time when gas began to escape into his house, and 
that soon thereafter every member of his family became 
seriously ill. But sickness of others living in the plaintiff’s 
neighborhood, alleged to be due to escaping gas, was ex- 
cluded because the attending circumstances might be so dif- 
ferent that the occurrence of sickness in one house would 
have no tendency to prove the cause of illness in the oc- 
cupants of another. Emerson v. Lowell Gas Co., 3 Allen 
(Mass.) 410; Hunt v. Lowell Gas Co., 8 Allen (Mass.) 169, 
85 Am. Dec. 697. In Evans v. Keystone Gas Co., 148 N. Y. 
112, 42 N. E. 518, 30 L. R. A. 651, the plaintiff, in an action 
for damage to his shade trees caused by escaping gas from 
the defendant’s main, was permitted to testify as to the 
condition of other shade trees upon the street beyond his 
place after the construction of the defendant’s gas line. 


§ 169. Effects on Conduct of Persons or Animals. 


The chief instance in which the conduct of others similar- 
ly situated is used to evidence the effect of an object upon 
the conduct of a person or an animal is in the case of ob- 
jects tending to cause fright. To illustrate: The use of 
other instances of fright by horses at a particular object—a 
flag, a pile of stones, a wheel, a pile of lumber—as evidence 
of its tendency to frighten other horses, is permissible. 
Champlin v. Village of Penn Yan, 34 Hun 83, 87, aff’d 102 
N. Y. 680; Crocker v. McGregor, 76 Me. 282, 49 Am. Rep. 
611, Richardson’s Cases in Evidence, p. 277; Bemis v. 
Temple, 162 Mass. 342, 38 N. E. 970. Again, where the 
question is as to whether plaintiff acted prudently under 
certain extraordinary conditions, the conduct of others in 
the same situation, having an interest to take the lesser and 
avoid the greater hazard, is competent evidence on the ques- 
tion of reasonable care and prudence. Thus, the conduct of 
others in jumping from a train, and the screams of other 
passengers in a car, just before a collision, were admitted 
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to show the plaintiff’s state of mind before jumping from 
the car. Twomley v. Central Park N. & E. R. R. Co., 69 
N. Y. 158, 25 Am. Rep. 162. 


§ 170. Experiments. 


Upon the same general principles above discussed, the 
use of mental impressions resulting from experiments or 
tests, as indicating the nature or tendency of an object, is 
allowed in most jurisdictions, but is disapproved in New 
York. Thus, tests as to whether a thing could be seen or ~ 
heard, or a person identified, under given circumstances of 
time and place, are ordinarily rejected. The evidence of 
tests in such cases is rejected because it is practically im- 
possible to prove that the tests were made under exactly 
similar conditions as to light, sound, atmospheric condi- 
tions, etc. If it should be satisfactorily established that the 
tests, in every particular, were made under like conditions’ 
that prevailed at the time in question, the tests would be 
competent and admissible. Yates v. People, 32 N. Y. 509, 
511, Richardson’s Cases in Evidence, p. 278; Bretsch v. 
Plate, 82 App. Div. 399, 81 N. Y. S. 868; People v. Fiori, 
123 App. Div. 174, 108 N. Y. S. 416; Green v. Long Island 
Roane COs lol App. Div. 277, 115 N, Y..5. 590: People v. 
Neupert, 190 App. Div. 929, 179 N. Y. S. 941. 

The fact, that bloodhounds followed a trail to the defend- 
ant, has been held admissible against him where a proper 
foundation was laid. This foundation must include evi- 
dence that these bloodhounds were trained to trail human 
beings, that they had on other occasions successfully trailed 
human beings, and that they were laid on the trail at the 
place where the guilty party had been. Hargrove v. State, 
147 Ala. 97, 41 So. 972; State v. Dickerson, 77 Ohio State 
34, 62 NIE. 969. 

For a general discussion as to the admissibility of tests 
and the conflict of authorities, see 8 A. L. R. 11, note. 


CHAPTER VII. 
BURDEN OF PROOF 


§ 171. Burden of Proof Defined. 

The burden of proof is the obligation which rests on one 
of the parties to an action to convince the jury of the truth 
of a proposition which he has affirmatively asserted by the 
pleadings. “When a party alleges the existence of a fact 
as the basis of a cause of action or defense, the burden is 
always upon the party who alleges the fact to establish it 
by proof.” Kay v. Met. St. Ry..Co., 163 N. Y. 447, 57 N. E. 
751. To illustrate: A sues B on an express contract. B 
puts in a general denial. ‘This presents the simplest possible 
case. Obviously, A must convince the-jury of the truth of 
his assertion that B entered into a valid contract with him. 
If A fails in this, the verdict must be in favor of B, though 
B offers no evidence whatever. Suppose, however, B does 
not deny the contract but puts in a defense of payment. 
Then, if no evidence is offered on either side, or if the evi- 
dence on both sides is evenly balanced, A must win, because 
B has admitted the making of the contract, and the burden 
is on B to prove his affirmative defense of payment. 


§ 172. Burden of Proof Never Shifts. 


The burden of proof never shifts from one party to the 
other. The confusion apparent in many of the cases arises 
from the fact that the term “burden of proof” is frequently 
misused by our Courts, when what is really meant is the 
duty of going forward with the evidence at any given stage 
in the trial. Thus, in the first simple illustration given 
above, we have seen that the burden is on A to prove that a 
valid contract was made. Suppose A testifies to a conversa- 
tion between him and B in which A offered to sell and B 
agreed to buy four barrels of cement at twelve dollars per 
barrel. A then proves B’s breach of the contract and his 
damage, and rests, having made out a prima facie case. 
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The duty is now on B to go forward with evidence and con- 
trovert A’s prima facie case. Suppose B attempts to show 
that in the conversation referred to he had merely told A 
that he would be glad to have him submit samples of cement 
at that figure. If no more evidence is introduced, the case 
goes to the jury with the charge that unless, in the opinion 
of the jury, A has sustained the burden which he carried 
throughout the trial, a verdict must be returned for B. 
Doheny v. Lacy, 168 N. Y. 213, 220, 61 N. E. 255, Richard- 
son’s Cases in Evidence, p. 886. 


The great importance of charging the jury correctly with 
respect to the burden of proof in every case lies in the rule 
that whenever at the end of a trial the evidence is in equili- 
brium, the verdict must be against the party who has the 
burden of proof. Kay v. Met. St. Ry. Co., 163 N. Y. 447, 
at Ne. - 751. 


§ 173. Determined from Necessary Allegations of Plead- 
ings. 

It is said that which party has the burden of proof on 
any issue can always be ascertained from the pleadings; but 
this is strictly true only if we look to the necessary allega-° 
tions of the pleadings and disregard unnecessary allega- 
tions. A confusion often arises due to the fact that matters 
are frequently pleaded in. defense which are not strictly 
affirmative defenses and which may be proved under a gen- 
eral denial. To illustrate: A sues B on his promissory 
note. B puts in a defense of forgery or material alteration. 
In such case the burden is on the plaintiff to prove that the 
note in its existing conditions, as sued upon, is a valid obli- 
gation of the defendant. B might prove under a general 
denial that the note was a forgery or had been altered and, 
therefore, his allegations in the answer to that effect are 
superfluous and should be disregarded. Farmers’ Loan and 
Trust Co. v. Siefke, 144 N. Y. 354, 39 N. E. 358, Richard- 
son’s Cases in Evidence, p. 281; Dougherty v. Salt, 227 
Ni; Y= 200; 203,.125 N. E. 94. 
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§ 174. Burden of Proof on Plaintiff. 

As a general rule, the pleadings are so framed as to cast 
upon the plaintiff the burden of proof. He ordinarily be- 
comes the actor and must take the initiative, otherwise his 
action would fail. The pleadings are generally drawn in 
the affirmative because a negative does not admit of as 
direct and simple proof as an affirmative. Occasionally 
complaints are drawn in the negative, but this does not 
relieve the plaintiff from proving his negative assertions. 
The action of malicious prosecution affords a good illustra- 
tion of a negative proposition. In such a case the plaintiff 
must allege and prove that the prosecution was without 
reasonable and probable cause. Anderson v. How, 116 
N. Y. 336, 22 N. E. 695. Other instances of claims based 
on negative facts: proper care had not been used, Heine- 
mann v. Heard, 62 N. Y. 448; a note had not been taken in 
payment for an antecedent debt, Gibson v. Tobey, 46.N. Y. 
637, 7 Am. Rep. 397; goods were not according to warranty, 
Dorr v. Fisher, 1 Cush. (Mass.) 271; goods entrusted to a 
common carrier had not been delivered, Roberts v. Chitten- 
den So Ns Yiiooe 


§ 175. Burden of Proof on Defendant. 


If the defendant admits the alleged facts of the plaintiff, 
but sets up other facts as a defense, the burden of proof is 
upon the defendant because he raises the only facts in issue. 
This is known as confession and avoidance. Coffin v. Grand 
Rapids Hydraulic Co., 186 N. Y. 655, 32.N. E. 1076; Conner 
v. Keese, 105 N. Y. 643, 11.N. E. 516. The plaintiff is re- 
lieved of the proof of his facts because the defendant admits 
them. Thus, in an action on a promissory note, if the de- 
fense of payment is pleaded, the burden of proof is upon 
the defendant to prove payment, for he admits what the 
plaintiff would otherwise have to prove to make out a prima 
facie case. Stokes v. Stokes, 155 N. Y. 581, 50 N. EB. 342. 
Again, in an action on a contract, the defendant may admit 
the execution of the contract, but set up some independent 
fact as a defense. Thus, the defendant in an action on an 
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insurance policy may admit the formal execution and is- 
suance of the policy, and allege at the same time a breach 
of a condition which vitiates it. In such cases, the burden 
of proof is on the defendant to prove a breach of the con- 
dition. Murray v. New York Life Ins. Co., 85 N. Y. 236; 
Majestic Coal Co. v. Bush, 171 N. Y. S. 662. The burden of 
proof has also been held to be on the defendant where the 
complaint alleges the wrongful removal of plaintiff’s yacht 
by the defendant and the subsequent sinking of the yacht, 
and the defendant pleads by way of justification authority 
to move the yacht. Blunt v. Barrett, 124 N. Y. 117, 26 
N. E. 318. : 


§ 176. Unliquidated Damages. 


If an action is for unliquidated damages and the defend- 
ant puts in an affirmative defense, the weight of authority 
seems to hold that the plaintiff has the burden of proof, as 
the amount recoverable is not admitted upon the pleadings, 
and the plaintiff, therefore, must prove his damages as a 
part of his case. Tallmadge v. Press Pub. Co., 60 Hun 605, 
14d Die. oolwal d 13) N.Y..565, 30)N. He 66; 


§ 177. Burden of Proof in Criminal Cases. 


The burden of proof in criminal cases rests upon the 
prosecution and remains there throughout the trial. This 
is true in every case, irrespective of the nature of the de- 
fense. People v. Downs, 123 N. Y. 558, 25 N. E. 988, Rich- 
ardson’s Cases in Evidence, p. 284; People v. Garbutt, 17 
Mich. 9, 97 Am. Dec. 162. 


§ 178. Facts Peculiarly Within Knowledge of Adverse 
Party. 

It is an elementary rule ‘‘that when the subject matter of 
a negative averment lies peculiarly within the knowledge of 
the other party, the averment is taken as true, unless dis- 
proved by that party.” Greenleaf on Ev., 16th Ed., sec. 
79; Bennett v. Edison Electric Hluminating Co., 26 App. 
Div. 363, 49 N. Y. S. 833, aff’d 164 N. Y. 131, 58 N. E. 7. 
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But the rule has no application to an affirmative allegation. 
Bentley v. Bentley, 7 Cow. (N. Y.) 701. The rule has fre- 
quent application in prosecutions for selling liquor, carry- 
ing concealed weapons, or doing other acts without the 
license required by law. Where one is charged with selling 
liquor without a license, and contrary to the statutes, and 
a license would be a complete defense, the weight of author- 
ity holds that the burden is upon the defendant to prove his 
license, because it is a fact clearly within his own knowl- 
edge. Potter v. Deyo, 19 Wend. (N. Y.) 361; People v. 
Maxwell, 83 Hun 157, 31 N. Y. S. 564; People v. Willi, 109 
Misc. 79, 179 N. Y. S. 542. This rule is based entirely upon 
convenience, the argument being that the defendant, if 
licensed, can produce his license without the slightest in- 
convenience, whereas the proof of the negative, if required, 
would be extremely difficult. With the exception of this 
line of cases, the general rule is that ‘‘where the negative 
allegation involves a charge of criminal neglect of duty, 
whether official or otherwise; or fraud; or the wrongful 
violation of actual possession of property; the party making 
the allegation must prove it; for in these cases the presump- 
tion of law, which is always in favor of innocence and quiet 
possession, is in favor of the party charged.” Greenleaf on 
Ev., 16th Ed., sec. 80; People v. Pease, 27 N. Y. 45; Beattie 
v. Beattie, 88 Hun 295, 31 N. Y. S. 986, aff’d 153 N. Y. 652, 
AUIS 1 Oa la Ue 


§ 179. Measure of Evidence in Civil and Criminal Cases. 


The rule is now well settled that the party having the 
affirmative of the issues in a civil action has the burden of 
proving the issue by a fair preponderance of the evidence, 
whereas in a criminal case the prosecution is required to 
prove the defendant’s guilt beyond a reasonable doubt in 
the minds of the jury. The difficulty is in arriving at a 
practical working definition of these convenient phrases. 
The following simple definition of “reasonable doubt’ con- 
tained in a jury charge has been approved by the Supreme 
Court of the United States. 
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“A reasonable doubt is an actual doubt that you are con- 
scious of after going over in your minds the entire case, 
giving consideration to all the testimony and every part of 
it. If you then feel uncertain and not fully convinced that 
the defendant is guilty and believe that you are acting in 
a reasonable manner and if you believe that a reasonable 
man in any matter of like importance would hesitate to act 
because of such a doubt as you are conscious of having, that 
is a reasonable doubt, of which the defendant is entitled to 
have the benefit.”” Holt v. United States, 218 U. S. 245, 54 
Law. Ed. 1021, 31 Sup. Ct. Rep. 2. See, also, People v. Bar- 
ker, 153 N. Y. 111, 47 N. E. 31. The Court of Appeals, 
in a recent case, defined the burden which must be sustained 
by the prosecution in a criminal case as follows: 


“The rule is that all evidence, when considered by the 
jury, must, beyond a reasonable doubt, exclude or remove 
every other reasonable hypothesis than that of the defend- 
ant’s guilt. The evidence of facts and circumstances, in 
order to justify a conviction, must all be consistent with and 
point not only to the guilt of the defendant, but they must 
be inconsistent witn his innocence.” People v. Trimarchi, 
231 N. Y. 263, 267, 181 N. E. 910; Editorial, New York 
Law Journal, November 1, 1926. 

In a civil action the jury should be instructed as to which 
party has the burden of proof, and further charged that 
unless that party has succeeded in convincing the jury of 
the truth of his cause by a fair preponderance of the evi- 
dence, the verdict must be against him. 

A “fair preponderance of the evidence”’ is not necessarily 
controlled by the number of witnesses. Thus, the testimony 
of one witness for the plaintiff may make a greater appeal 
to the minds of the jurors than that of ten witnesses for 
the defendant. The “preponderance” or “weight” of the 
evidence is, therefore, governed by the credibility of the 
witnesses. Schargel v. United Electric Light and Power 
Conc 2m Misé724, 215°N. Y. S217; Peltier v.-Chicago, St. 
P., M. & O. Ry. Co., 88 Wis. 521, 60 N. W. 250; Kurz v. 
Doerr, 180 N. Y. 88, 72 N. E. 926. It is sufficient to prove 


¢ 
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the issue by a fair preponderance of the evidence in all civil 
cases, even though the evidence tends incidentally to prove 
the defendant guilty of arson, embezzlement, or any other 
crime; and the same rule applies to a civil action by the 
state to recover a penalty. People v. Briggs, 114 N. Y. 56, 
20 N. E. 820, Richardson’s Cases in Evidence, p. 288; Bar- 
field v. Britt, 47 N. G. 41;.62Am. Dec: 190: 


§ 180. Right to Open and Close. 


In the absence of a statute or a rule of practice, the bur- 
den of proof carries with it, incidentally, the right to open 
and close. That is, the party who has the burden of con- 
vincing the jury has the right to open and close his case by 
way of adducing evidence and argument in support of his 
contention. This is a legal right and a denial thereof by the 
court may be excepted to and the ruling reviewed upon ap- 
peal. Lake Ontario National Bank v. Judson, 122 N. Y. 
278, 25 N. EB. 392; Heilbronn.v. Herzog, 165 N. Y. 98, 101, 
58 N. Ee 759: Millerd v- Thorn, 56 N: Y. 402: 
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§ 181. Alleging Non-Payment. 


Upon the question as to who has the burden of proof 
when the complaint alleges non-payment of money, the 
authorities are in confusion. Thus, in an action on a con- 
tract, if the plaintiff alleges non-payment, is the burden of 
proof upon him to prove the non-payment, or is it upon the 
defendant to prove payment? Apparently, the burden of 
proof is upon the defendant, for the allegation of non-pay- 
ment was unnecessary. The plaintiff need prove only the 
contract and its breach at maturity, as the presumption of 
non-payment continues until met with proof of payment. 
Payment is an affirmative defense, and the burden of prov- 
ing it is upon the defendant. Editorial, New York Law 
Journal, January 24, 1925. But in certain actions at law, 
not based upon contract, an allegation of non-payment is — 
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necessary, and the burden of proving the negative is upon 
the plaintiff, as it is an essential part of his cause of action. 
Lent v. New York and Mass. R. R. Co., 180 N. Y. 504, 29 
N. E. 988. The authorities relating to the burden of proof 
as to payments are fully collated and discussed in Conkling 
v. Weatherwax, 181 N. Y. 258, 73 N. E. 1028, Richardson’s 
Cases in Evidence, p. 292. In that case the action was 
brought to establish and enforce a legacy as a lien upon real 
property. The defendant alleged in her answer that the 
legacy had been paid. There was no witness competent to 
testify for the plaintiff to show that the legacy had not been 
paid. Therefore, the question of burden of proof became of 
primary importance, since, if the plaintiff had the burden 
of proving non-payment, she must fail in her action, where- 
as if the burden was on the defendant to prove payment, 
the plaintiff might win. The Court of Appeals held that 
the burden of proof was on the plaintiff in this case and 
attempted to harmonize the authorities by laying down the 
following rules as to alleging and proving payment: 

1. In an action upon contract for the payment of money 
only, where the complaint does not allege a balance due over 
and above all payments made, it is sufficient for the plain- 
tiff to allege and prove a breach of the obligation by the 
non-payment of it when it matured, as the presumption of 
non-payment continues until met by the allegation and proof 
of payment. ; 

2. When the complaint sets forth a balance in excess of 
all payments, owing to the structure of the pleading, it is 
necessary for the plaintiff to prove the allegation as made, 
and this leaves the amount of the payments open to the de- 
fendant under a general denial. 

3. When the action is not upon contract for the payment 
of money, but is upon an obligation created by operation of 
law, or is for the enforcement of a lien where non-payment 
of the amount secured is part of the cause of action, it is 
necessary both to allege and to prove the fact of non-pay- 
ment. See, also, Noah v. Bowery Savings Bank, 225 N. Y. 
284, 122 N. E. 235. In an action upon a judgment the 
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burden of proof is on the defendant to establish payment 
of the judgment. Dowling v. Hastings, 211 N. Y. 199, 105 
IN FEAL OA: 


§ 182. Negligence Cases. 


In all actions of negligence, the burden of proof on the 
issue of the defendant’s negligence is upon the plaintiff. 
And this is true, even though the plaintiff may establish his 
cause of action by the aid of a legal presumption. Kay v. 
Met: St.-Ry Co.;, 168.N. Y. 447, 57 No Be 75n Caspar. 
Dry Dock E.B.& B. R. RB. Co., 56 App. Div. 372, 67 N. Y.S. 
805. Except where otherwise specially provided by statute, 
the plaintiff also has the burden of proving his own free- 
dom from contributory negligence as a part of his affirma- 
tive case. Weston v. City of Troy, 1389 N. Y. 281, 34 N. E. 
780; Camardo v. New York State Railways, 247 N. Y. 111, 
159 N. E. 879. The Labor Law, sec. 202a, provides that: 
“On the trial of any action brought by an employee or his 
personal representative to recover damages for negligence 
arising out of and in the course of such employment, con- 
tributory negligence of the injured employee shall be a de- 
fense to be so pleaded and proved by the defendant.” Hall 
v.,N.._Y.: Telephone: Co:; 220, N.Y. 299; 115 ,N. He 704: 


The Civil Practice Act, sec. 265, provides that: ‘On the 
trial of an action to recover damages for causing death, the 
contributory negligence of the person killed shall be a de- 
fense to be pleaded and proven by the defendant.”’ Nichol- 
son v. Greeley Square Hotel Co., 227 N. Y. 345, 125 N. EF. 
541; Castle v. Director General of Railroads, 232 N. Y. 480, 
184 N. E. 334. 


With these two statutory exceptions, the common law rule 
still applies to all negligence actions. In all negligence 
cases, therefore, except actions by employees against their 
employers and actions for negligence causing death, the 
burden of proof is on the plaintiff to establish both the de- 
fendant’s negligence and his own freedom from contribu- 
tory negligence. 
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§ 183. Bailments. 


In bailment cases, when negligence is alleged, the burden 
of proof is upon the bailor. This is true in all classes of 
bailments and irrespective of the subject matter of the bail- 
ment. But the duty of adducing evidence may shift from 
bailor to bailee, and from bailee to bailor. One must here 
distinguish between the burden of proof and a prima facie 
case. “Proof of the non-delivery of property by a bailee 
upon demand, unexplained, makes out a prima facie case of 
negligence against such bailee in’ the care and custody of 
the thing bailed, and, in the absence of any evidence on his 
part, excusing such non-delivery, presents a question of fact 
as to the negligence of the bailee for the consideration of 
ine-jury. ‘Cantield Vv. Ba & OoR LR. Co. Jo N.Y 002; 050, 
45 Am. Rep. 268; Goldstein v. Pullman Co., 220 N. Y. 549, 
116 N. E. 376. The establishment of a prima facie case by 
the plaintiff does not shift the burden of proof to the de- 
fendant, but shifts only the duty of adducing evidence. 
After the defendant has introduced evidence explaining the 
destruction, loss, or injury to property, it is still for the 
jury to determine, upon all the evidence, whether the plain- 
tiff, by a preponderance of evidence, has made out his case. 
What constitutes a prima facie case of negligence is not so 
much a question of evidence as it is of substantive law. 
Claflin v. Meyer, 75 N. Y. 260, 31 Am. Rep. 467, Richard- 
son’s Cases in Evidence, p. 310; Wilson v. Christal, 187 
App. Div. 660, 176 N. Y. S. 341; Kohlsaat v. Parkersburg & 
M. Sand Co., 266 Fed. Rep. 283. The return of the property 
in a damaged condition may raise a presumption of negli- 
gence, under certain circumstances, which, unexplained or 
unexcused, would entitle the bailor to recover, but this pre- 
sumption of negligence does not shift the burden of proof 
to defendant. It shifts only the burden of adducing evi- 
dence that he was not guilty of negligence. Wintringham 
_v. Hayes, 144 N. Y. 1, 6, 38 N. E. 999, 43 Am. St. Rep. 725. 


§ 184. Fraud, Duress, and Undue Influence. 
The earlier cases in this state held consistently that 
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fraud, duress, and undue influence are affirmative defenses 
which must be pleaded, and that the burden of proof is upon 
the party alleging such defenses. Sperling v. Boll, 10 App. 
Div. 290, 41 N. Y. S. 889; Swift v. Poole, 172 App. Div. 10, 
157 N. Y. S. 928; Doheny v. Lacy, 168 N. Y. 213, 61 N. E. 
255; Green v. Roworth, 113 N. Y. 462, 21 N. E. 165. But 
in Murray v. Narwood, 192 N. Y. 172, 84 N. E. 958, 
Richardson’s Cases in Evidence, p. 299, the Court of Ap- 
peals laid down a different rule covering these cases; viz., 


that when a party sues upon a contract, he must sustain’ 


the burden of proving a contract valid in its inception. In 
that case the plaintiff sued upon a written agreement to 
compromise and settle a suit. The answer denied the ma- 
terial allegations of the complaint and alleged illegality of 
agreement, conspiracy, fraud, and duress. In the language 
of the Court (p. 177): “The defenses of conspiracy and 
duress were in reality and in substance negative, in effect 
alleging that there was no legal contract and that it never 
had a valid inception. These defenses pertain to the facts 
which took place at the time the contract was alleged to 
have been executed, and become the ves gestae, upon which 
the validity of the contract depends. This class of cases is 
distinguishable from those affirmative defenses which are 
based upon facts occurring subsequently to the execution 
of a contract, in which it may be changed, altered, modified, 
or settled. It, therefore, follows that the plaintiff, in under- 
taking to prove the contract upon which his action is based, 
had cast upon him the burden of establishing, by a pre- 
ponderance of evidence, that it was a good and valid con- 
tract having a legal inception which was binding upon the 
defendant, and that burden of proof continued with him 
throughout the case.”’ 


Where a release is set up by the defendant in a personal 
injury action and the plaintiff by his reply enters a denial 
claiming that the release was secured under the misrepre- 
sentation that it was a receipt for wages, the burden of 
establishing the defense rests on the defendant. Box- 
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berger. oN.Y:,N. Hs & A. RoR: Co., 237-N. Y..75, 142 
N27. 357. 


§ 185. Ilegality of Consideration. 


It has been frequently held that when a contract is 
attacked on the ground of its illegality, the rule of pleading 
depends upon whether the illegality is apparent on the face 
of the complaint or necessarily appears from the plaintift’s 
evidence. If it does so appear, the defendant may take 
advantage of it under a general denial. But if the contract 
is valid on its face, the defendant must affirmatively plead 
and prove his defense of illegality. Milbank v. Jones, 127 
Ne Yteo 10 2euNN.. Hist, 24 Amy StiRep: 454-4 Quastav. 
Fidelity Mutual Life Ins. Co., 226 N. Y. 270, 123 N. E. 494. 
Since the rule of pleading ordinarily carries with it the 
burden of proof, the authorities have consistently held that 
if a contract, valid on its face, is attacked on the ground of 
its illegality, the burden of proving such illegality rests 
upon the party asserting it. Thus, if the plaintiff sues on 
a note and the defendant pleads that the note was given for 
an illegal consideration, in that it was usurious or given for 
a gaming and wagering contract or for any other purpose 
prohibited by statute or condemned by law as against public 
policy, the burden of proof is upon the defendant. Bigelow 
v. Benedict, 70 N. Y. 202, 26 Am. Rep. 5738; Bennett v. 
Covington, 22 Fed. Rep. 816; Pratt v. Langdon, 97 Mass. 
97, 93 Am. Dec. 61; Chandler v. Lack, 73 Okla. 285, 170 
Pac. 516, 14 A. L. R. 461. Although these cases have never 
been overruled, they are apparently in conflict with the 
reasoning of the Court of Appeals in the case of Murray v. 
Narwood, 192 N. Y. 172, 84 N. E. 958, Richardson’s Cases 
in Evidence, p. 299. 


§ 186. Burden of Proof as to Want of Consideration. 

A majority of the authorities in this state hold that 
when the defense to an action on an instrument is want of 
consideration the burden of proof to show the existence of 
consideration is upon the plaintiff. Irving v. Irving, 90 
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Hun 422, 35 N. Y. S. 744; Mechanics & Metals National 
Bank v. Termini, 93 Misc. 1, 156 N. Y. 8. 433; Bank of 
Coney Island v. Weinberg, 190 N. Y. S. 203; Delano v. Bart- 
lett, 6 Cush. (Mass.) 364. In Irving v. Irving, supra, the 
plaintiffs sued on a promissory note and the defendant set 
up want of consideration as a defense. Upon the question 
of the burden of proof the Court said at p. 425: “Upon the 
plaintiffs rests the burden of proving a valuable considera- 
tion. The production of the note by presumption of law, 
accomplishes that result in the first instance; yet, when the 
defendant has offered evidence in rebuttal of this presump- 
tion, the burden rests upon the plaintiff of sustaining by 
further proof the allegation of value. And when the tri- 
bunal which is to pass upon the evidence approaches its 
consideration, it does so with the rule of law in mind, and 
controlling its action, that the burden of establishing the 
consideration rested upon the plaintiff throughout the trial 
and that from all evidence, it must appear that he has met 
the burden to entitle him to recover.”’ 


Again in Abrahamson v. Steele, 176 App. Div. 865, 163 
N. Y. S. 827, the Appellate Division said by way of dictum, 
“The expression in certain cases, to the effect that the bur- 
den of proving the defense of lack of consideration is upon 
the defendant, is loose, and has occasionally tended to mis- 
lead. What is meant is that the burden of producing or 
coming forward with proof of lack of consideration is upon 
the defendant. In other words, in default of any such 
proof, the plaintiff is entitled to judgment upon the pre- 
‘sumption raised by law. Where such proof is introduced, 
the burden of proof on this issue, upon the whole case, 
remains with the plaintiff.” 


The Appellate Term recently took a contrary view in 
James Conforti Construction Co., Inc. v. Neek Realty Corp., 
125 Misc. 876, 212 N. Y. 893. Referring to the problem of 
burden of proof, where the action was upon a promissory 
note, the defense to which was a failure of consideration, 
the court held that the burden of proof was upon the de- 
fendants; and that, therefore, they had the right to open 
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and close. Viewing the authorities, as divided, the Court 
adopted the position more in harmony with commercial 
usage. It would seem, however, that the majority view, 
holding that the burden of proof in such a case is on the 
plaintiff, is more logical and more in harmony with the 
general rule as to the burden of proof in contract cases. 
Consideration is certainly an essential to the valid inception 
of a contract, and it is well established under Murray v. 
Narwood, 192 N. Y. 172, 84 N. E. 958, that when a party 
sues upon a contract, he must sustain the burden of proving 
a contract valid in its inception. 


§ 187. Burden of Proof as to Notice. 

Where a notice is necessary as a condition precedent to 
a right of action the burden of proof on the issue of notice 
remains throughout the whole case on the party whose 
obligation it is to give the notice. The burden of going 
forward with evidence may shift upon the introduction of 
evidence that a notice by letter, properly addressed, was 
sent to the addressee. A denial of the receipt of the notice 
creates merely a disputable inference of fact for the jury. 
Bloch v. Eastern Machine Screw Corporation, 281 Fed. 777. 


§ 188. Infancy. | 

The burden of proving infancy is upon the party seeking 
to take advantage of it. Garbarsky v. Simkin, 36 Misc. 
Boo ol Ne Vo. 100. 


§ 189. Contract of Employment—Discharge. 

In an action by an employee for breach of a contract of 
employment, the burden is upon the defendant to establish 
a defense of justifiable discharge and not upon the plaintiff 
to prove that he was wrongfully discharged. “The law will 
not assume that a servant has been derelict in duty from 
the fact that his employer discharged him, but upon proof 
under proper allegations that he was discharged while 
engaging in the performance of the contract and before his 
term of service had expired, the burden is cast upon the 
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employer of proving, and hence of alleging, facts in justifi- 
cation of the dismissal.” Linton v. Unexcelled Fireworks 
Co., 124 N. Y. 533, 27 N. E. 406; Herreshoff v. American & 
British Mfg. Co., 164 App. Div. 238, 149 N. Y. S. 703, 
Richardson’s Cases in Evidence, p. 303. 


§ 190. Probate. 

In will contests the burden is upon the proponent to 
prove due execution by and the testamentary capacity of 
the testator. Delafield v. Parish, 25 N. Y. 9; Matter of Eno, 
196 App. Div. 181, 165, 187 N. Y. S. 756, Richardson’s 
Cases in Evidence, p. 809; Wheeler v. Rockett, 91 Conn. 
388, 100 Atl. 18. But the burden of proving undue influence 
is always on the contestant. Matter of Kindberg, 207 N. Y. 
220, 228, 100 N. E. 789, Richardson’s Cases in Evidence, 
p. 314; Matter of Allaway, 187 App. Div. 87, 175 N. Y. S. 
70; Baldwin v. Parker, 99 Mass. 79, 96 Am. Dec. 697. As 
to the burden of proof of a lost or destroyed will, see Edi- 
torial, New York Law Journal, October 6, 1927. 


§ 191. Change of Domicile. 

The question of domicile arises most frequently in taxable 
transfer cases. For the purposes of succession, every per- 
son must have a domicile somewhere and can have but one 
domicile. To effect a change of domicile there must be not 
only an actual change of residence but an intention to aban- 
don the former domicile and acquire a new one. Dupuy v. 
Wurtz, 53 N. Y. 556. Owing to the frequent difficulty of 
arriving at a person’s intention from the available facts, 
the question of which party must sustain the burden of 
proof upon this issue often becomes of primary importance. 
The common law rule, which was consistently followed in 
this state prior to 1916, is that where a domicile of origin 
is established, the burden of proving a change of domicile is 
upon the party asserting the change. Winans v. Attorney 
General, House of Lords (1904) App. Cas. 287; Matter of 
Newcomb, 192 N. Y. 288, 84 N. E. 950. The Tax Law, sec. 
243, as amended by the Laws of 1916, Chap. 551, provides 
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that every person who has resided in this state during the 
greater part of one year within the last two years of his 
life, shall be deemed to have died a resident of New York 
and that “the burden of proof in a transfer tax proceeding 
shall be on those claiming exemption by reason of the 
alleged non-residence of the deceased.” In Matter of Frick, 
116 Misc. 488, 190 N. Y. S. 262, it is held, under this statute, 
that the burden of proof is cast upon the executors to estab- 
lish non-residence, and in Matter of Lyon, 116 Misc. 640, 
191 N. Y. 8S. 260, Surrogate Slater expresses the opinion 
that the long established rule that the burden of proof 
rests upon the party alleging a change of domicile has been 
changed by this section. It must be noted, however, that 
since the amendment of 1916, the Appellate Division has 
held, in accordance with the old common law rule, without 
referring to the statute in question, that the burden rests 
upon the party asserting another domicile to establish that 
the domicile of origin was abandoned or changed. Matter 
of Harkness, 183 App. Div. 396, 170 N. Y. S. 1024; Matter 
of Lydig, 191 App. Div. 117, 180 N. Y. 8S. 843. Unques- 
tionably the old presumption of continuance of the domicile 
of origin until a new domicile is shown to have been ac- 
quired is still in force, except in cases where the facts of 
residence raise a different presumption under the Tax Law, 
sec. 243,= Matter of James, 221 N. Y. 242, 256, 116 N. E. 
1010. It may well be that the learned justices of the 
Appellate Division, writing in Matter of Harkness and 
Matter of Lydig, supra, in stating that the burden of proof 
was on the party asserting a change of domicile, used the 
term “burden of proof” in the sense of the duty of going 
forward with evidence to overcome the presumption of con- 
tinuance of domicile of origin. 


CHAPTER VIII. 
PROVINCE OF JUDGE AND JURY 


§ 192. Questions of Law for Court. 

Questions of law involve the application of principles of 
statutory or common law and, except in criminal prosecu- 
tions for libel, are to be determined exclusively by the court. 
Given certain facts, what are the legal effects? This ques- 
tion is to be answered by the court and it would be error 
to submit it to a jury. Outhouse v. Baird, 121 App. Div. 
556, 106 N. Y. S. 246. 


§ 193. Single Exception—Criminal Libel. 
By statute in this state, in a criminal prosecution for 


libel, the jury is given the right to determine both the law 
and the fact. Code of Crim. Pro., sec. 418. 


§ 194. Questions of Fact for Jury. 

Questions of fact arise whenever the existence or non- 
existence of a thing, condition or circumstance is in ques- 
tion. These questions are to be determined by the jury 
from the evidence introduced. In giving instructions to the 
jury, the court must confine itself to questions of law. It 
would be error for the court to inform the jury as to what 
facts have been proved and what have not. People v. 
Walker, 198 N. Y. 329, 91 N. E. 806, Richardson’s Cases in 
Evidence, p. 318. 


§ 195. Exceptions. Facts for Judge. 


But certain preliminary questions of fact, as well as ques- 
tions of law, are determined by the court. Among these 
facts are: 

1. Facts preliminary to determining the admissibility 
of evidence. Illustration: the fact that a writing has been 
lost as a foundation for the admission of secondary evi- 
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dence. Harris v. Wilson, 7 Wend. (N. Y.) 57; Roberge v. 
Winne, 144 N. Y. 709, 715, 39 N. E. 631. 
2. Facts preliminary to determining the competency of Wt. ole 

witnesses, such as the relations existing betwen persons (as 

husband and wife, attorney and client, physician and pa- 

tient), the intelligence of children or the qualification of 

experts. Scherpf v. Szadeczky, 1 Abb. Pr. (N. Y.) 366; 

Nelson v. Sun Mut. Ins. Co., 71 N. Y. 453; Finn v. Cassidy, 

165 N. Y. 584, 594; 59 N. E. 311, 538 L..R. A. 877. 


3. Foreign Law. The conflicting authorities in this 
state are reconciled in the opinion of the Court in Hanna v. 4 i 
Lichtenhein, 225 N. Y. 579, 122 N. E. 625. It is held in 
that case that foreign law is a question of fact and must be 
proved as such; that the construction and effect of foreign 2A, 
statutes or judicial opinions are questions for the court; 
that when the evidence furnished is conflicting or incon-_ 
clusive, the law of a foreign state may be a question for the 
jury, although ordinarily when the evidence is. all furnished 
it is the function of the judge to determine what is the law 
of a foreign state. 

4. Facts judicially noticed. See Chapter 1. 


§ 196. Mixed Questions of Law and Fact. 


_A mixed question of law and fact arises where the action 
‘involves both questions of law and of fact, blended in such 
form as to make it difficult, if not impossible, to leave the 
fact for the jury and the law for the court. The general 
rule in these cases is that when the evidence is conflicting, 
the jury is to decide, under instructions from the court as 
to the law; when the facts, though undisputed, are such that 
different men might reasonably draw opposing inferences 
therefrom, the inference is a question of fact to be drawn 
by the jury, under instructions from the court as to the 
law applicable to the case; but when the facts are undis- 
puted and only one inference can reasonably be drawn 
therefrom, the question is purely one of law and the court 
should decide it. The most frequent questions of this nature 
are those arising in actions involving 
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1. Reasonable time, 

2. Reasonable care (negligence cases), 

3. Reasonable or probable cause (actions for malicious 
prosecution). 


§ 197. Reasonable Time. 

Although it has been said that, where there is no dispute 
as to the facts, the question of reasonable time is one of law 
to be decided by the court (Roth v. Buffalo & State Line R. 
R. Co., 34 N. Y. 548, 552, 90 Am. Dec. 736; Levant Amer. 
Commercial Co., Inc. v. Wells & Co., Inc., 186 App. Div. 
497,174 N. Y. S. 303), the weight of authority in this state 
holds that what is reasonable time is generally a question 
of fact for the jury, to be decided in the light of the circum- 
stances of the case, and that only in cases where but one 
inference can reasonably be drawn from the evidence does 
reasonable time become a question of law for the court to 
decide. Greacen v. Poehlman, 191 N. Y. 4938, 498, 84 N. E. 
390; Gerstenblith v. Meyer, 191 N. Y. S. 1. 


§ 198. Negligence Cases. 


In negligence cases many close questions arise as to the 
province of the court and jury. Any dispute as to the facts, 
must, of course, be settled by the jury. Ordinarily the jury 
must go further and decide as a question of fact whether 
a defendant charged with negligence acted as a reasonably 
prudent man would act under the circumstances and, simi- 
larly, whether the plaintiff took such precautions as a rea- 
sonably prudent person would have taken. Stackus v. 
N. Y.'C. & Ho ROR. BR. 'Co., “79 NSE 464: Kettle vi. burl, 62 
N. Y. 255, 56 N. E. 626; Shields v. Consolidated Gas Co., 
193 App. Div. 86, 1838 N. Y. 8S. 240. But there are certain 
acts which have been judicially determined to constitute 
negligence as matter of law. In any case in which negli- 
gence is the only possible inference that could reasonably 
be drawn from the evidence, the court is justified in ruling 
that the acts in question constitute negligence as matter of 
law, 
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Instances of acts held to be negligent as matter of law: 
Carrying a gun on shoulder in a city street; leaving a 
spirited horse unhitched in a street; sending out a train 
without brakes, and sending box of dynamite by express 
without disclosing its contents, Greenleaf on Ev., 16th Ed., 
sec. 81 f; failure of a lineman to inspect cross-arm before 
placing his weight upon it, Johnston v. Syracuse Lighting 
C0. 195 N. Y..092, 86°N. KH. 539,127 Am. St. Rep. 988: 
making flying switch of a train of cars, so that the engine 
with the first section of cars passed a highway in advance 
of the rear portion, D., L. & W. R. R. Co. v. Converse, 139 
U. S. 469, 35 Law. Ed. 213, 11 Sup. Ct. Rep. 569; walking 
deliberately in front of a rapidly approaching car, McGuire 
v. N. Y. Railways Co., 230 N. Y. 23, 128 N. E. 905; crossing 
a city street or walking in front of an approaching train 
without looking (stopping not necessary in New York; 
contra in many jurisdictions), Knapp v. Barrett, 216 N. Y. 
226, 110 N. E. 428; Zucker v. Whitridge, 205 N. Y. 50, 98 
N. E. 209, Richardson’s Cases in Evidence, p. 187; Castle v. 
Director-General of Railroads, 232 N. Y. 430, 184 N. E. 334. 
In D., L. & W. R. R. Co. v. Converse, supra, the Court said, 
Be Datio: 


“Without attempting to formulate a general rule ap- 
plicable in every case of injury to person or property, it is 
sufficient here to say that the severing of defendant’s train 
of cars in the night-time, leaving a part of them, uncon- 
trolled otherwise than by ordinary brakes, to run across a 
public highway, at grade, without some warning, by a flag- 
man or by bell or whistle or in some other effective mode, 
that they were approaching, was in such obvious disregard 
of the rights of persons using that highway, that the court 
was justified in saying, as a matter of law, not simply that 
such facts were evidence of negligence, but that they con- 
stituted negligence, upon the part of the company. It was 
justified in so instructing the jury, because everyone knows, 
and therefore the court knew, that such use of defendant’s 
tracks, where they crossed the country road, unnecessarily 
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endangered the safety of anyone who, at the time, crossed 
the railway tracks while traveling on that highway.” 


§ 199. Malicious Prosecution. 

Where the action is for malicious prosecution, what con- 
stitutes reasonable and probable cause is a question of law 
for the court. What the circumstances were attending the 
prosecution is a question of fact for the jury. The jury, 
therefore, determines the facts and whether they are 
brought within the law as laid down by the court. Heyne 
v. Blair, 62 N. Y. 19. Where the facts were undisputed, 
the existence of probable cause is a question for the court. 
Anderson v. How, 116 N. Y. 336, 22 N. E. 695; Day v. 
Levine, 181 App. Div. 261, 168 N. Y. S. 334, aff’d 228 N. Y. 
588, 127 N. E. 911. But where different inferences and con- 
-clusions may be drawn from the evidence, the question is 
one for the jury. Halsey v. N. Y. Soc. for the Suppression 
of Vice, 191 App. Div. 245, 180 N. Y. S. 836. 


§ 200. Interpretation of Documents. 


The construction of a written contract or other document, 
plain and unambiguous in its language, is a question of law 
for the court. Wood v. Glens Falls Automobile Co., 174 
App. Div. 830, 161 N. Y. S. 808. If necessary to ascertain 
the surrounding circumstances to complete the meaning of 
words, the question must be left to the jury. McNamee v. 
Hunt, 87 Fed. 298; Goldblatt v. Longacre Const. Co., 170 
Ne Yooso4. 


§ 201. Sufficiency of Evidence. 


Whether, in a given case, there is sufficient evidence to 
warrant its submission to a jury is a question of law and 
not one of fact, as is frequently supposed. The court, there- 
fore, in deciding the question, is acting fully within its 
province. Insufficient evidence is in the eye of the law, no 
evidence. Pollock v. Pollock, 71 N. Y. 137, 153; Laidlaw 
v. Sage, 158 N. Y. 73, 94, 52 N. E. 679. The courts have 
frequently quoted with approval the statement in Jewell v. 
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Parr, 13 C. B. 916, 188 Eng. Rep. 1460, that ‘““When we say 
that there is no evidence to go to a jury, we do not mean 
that there is literally none, but that there is none that ought 
reasonably to satisfy a jury that the fact sought to be 
proved is established.” Matter of Case, 214 N. Y. 199, 108 
N. E. 408. But if any legitimate conclusion can reasonably 
be drawn from the evidence, the jury should be allowed to 
pass upon it. Queeney v. Willi, 225 N. Y. 374, 122 N. E. 
198. There is no. question but that the trial judge has the 
power and duty to set aside a verdict contrary to the weight 
of evidence. O’Keeffe v. O’Keeffe, 208 App. Div. 750, 202 
IN. YS. 769. 


§ 202. Directed Verdict. 


Early cases in the Court of Appeals and Appellate Divi-. 
sion are in confusion as to the power of a trial judge to 
take a case from the jury and direct a verdict in a civil ac- 
tion where there is a conflict in the evidence and an issue of 
fact is presented but where, in the opinion of the Court, the 
evidence offered by one party so far outweighs that of the 
other party that a verdict for the latter would have to be 
set aside as against the weight of evidence. But in Mc- 
Donalkiev.. Met. ot. hy. Co, 167 N:-Y. 66, 60 NB. 282, 
Richardson’s Cases in Evidence, p. 324, the Court of Ap- 
peals laid down the rule definitely that in any case where 
the right of trial: by jury exists and the evidence presents 
an actual issue of fact, that issue must be decided by the 
jury, and the Court may not direct a verdict, even though 
it may afterwards set aside the jury’s verdict as against the 
weight of evidence. Judge Martin, in his very able opinion, 
points out that the result of setting aside a verdict and the 
result of directing one are widely different. When a verdict 
is set aside, a new trial is granted and another jury is 
permitted to pass upon the issues, but if a verdict is di- 
rected, the court usurps the function of the jury in deciding 
questions of fact and thus concludes the parties, who are 
thereby deprived of their constitutional right of trial by 
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jury. See, also, Getty v. Roger Williams Silver Co., 221 
Nee o4 116 ND Heoods 

The Civil Practice Act, sec. 457a, added by Laws of 1921, 
Chap. 372, provides that “The judge may direct a verdict 
when he would set aside a contrary verdict as against the 
weight of evidence.” The constitutionality of this statute 
has not yet been tested in our courts, but it would seem that, 
since the right of trial by jury in a common law action is a 
constitutional right, of which the parties would be deprived 
by the action of a trial court under the authority of this 
section, the statute would be held unconstitutional as ap- 
plied to any case which falls within the rule laid down in 
McDonald v. Metropolitan Street Ry. Co., supra. 


§ 203. Directed Verdict Not Allowed in Criminal Cases. 


Under no circumstances may a trial judge direct a verdict 
in a criminal case. In People v. Walker, 198 N. Y. 329, 91 
N. E. 806, Richardson’s Cases in Evidence, p. 318, the Court 
Sdld,.at-p. oo4e 

“While in a civil action, when there is no conflict in the 
evidence and no diverse inferences therefrom are possible 
within reason, the court may direct a verdict even in a case 
of the utmost importance, still in a criminal action this is 
not permitted by the law even in a case of the most trifling 
importance.” 


§ 204. New York Limitation on Power of Court to Com- 
ment on Facts. ' 


Comments by a judge during a trial or in his charge to 
the jury which assume the falsity of the testimony of a 
witness are not allowed. A judge should not by his atti- 
tude or comments force his opinion as to the guilt or in- 
nocence of the defendant upon a jury. To do so would be 
error as matter of law. People v. Ohanian, 245 N. Y. 227, 
157 N. E. 94. 


In the People v. Ohanian case, supra, the Court, upon a 
defense to a charge of larceny that the defendant did not 
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remember where he put the jewelry which the prosecution 
claimed he had stolen, said during the testimony of the de- 
fendant: 


“I do not think the jury is going to be sympathetic.” 
“You cannot slip anything like that here.” “I can readily 
see the motive of that.” The following remarks were ad- 
dressed to the defendant’s counsel satirically. “I am going 
to ask the jury to believe his story. . . . You said 
yourself you do not know whether he was telling the truth 
to you. If you are in doubt about it, what are you going to 
say to the jury?” In the charge of the court appeared the 
following: “Subterfuge will not go in this court. Absurd 
excuses should not govern a jury. I must say that the de- 
fense interposed is extraordinary. Can a man come into 
this court and hood-wink a jury, bamboozle twelve men and 
say that he does not remember what happened because he 
had a headache and other ailments that have been described 
here?” 


Despite subsequent instructions to the jury to, “Disregard 
pretty much everything I said if you see fit,’ as well as the 
usual instructions as to presumption of innocence and the 
defendant’s right to be given the benefit of a reasonable 
doubt, the Court of Appeals unanimously reversed the judg- 
ment of the trial court saying, ‘‘We cannot escape the con- 
clusion that the judge made himself the trier of facts and 
acted as a self-appointed substitute for a jury.”’ Such con- 
duct is a violation of the Code of Criminal Procedure, sec. 
419, and as such constitutes an error of law. There was 
only one question in this case and that was whether defend- 
ant’s testimony concerning his forgetfulness was true or 
false. In language undisguised the judge decided the ques- 
tion. An error which prevents proper consideration by the 
jury of the only question relied on by the defendant is sub- 
stantial not technical and we have no right to disregard it. 
People v. Gerdvine, 210 N. Y. 184, 187, 104 N. E. 129. 

The following statement or credo was presented by Mr. 
Justice Proskauer of the Appellate Division in his address 
at a meeting of the Association of the Bar of the City of 
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New York at its meeting February 2, 1928. At a subse- 
quent meeting of the Association these principles were of- 
ficially approved. 

“T will join with my adversary in waiving a jury trial 
wherever and whenever it can possibly be done without the 
sacrifice of a fundamental right. 

“T will join with my adversary in supporting a trial 
justice in fair comment upon the evidence and reasonable 
direction to a jury on the facts. 

“T will join with my adversary in fair concession of un- 
disputed facts. 

“T will not put an adversary to his proof in respect to 
facts whose existence my client admits. 

“T will refrain from merely formal or technical objection 
to the admission of evidence. 

“T will cooperate with the trial justice and my adversary 
to secure a speedy, prompt and complete presentation of the 
facts of the case. 

“T will neither make nor oppose interlocutory motions un- 
less they are of real and practical importance. 

‘TI will take no appeal unless I am satisfied that a substan- 
tial error has been committed and that a new trial should 
reasonably give a different result.” 


CHAPTER IX. 
THE BEST EVIDENCE RULE 


§ 205. Rule as to Best Evidence. 


The best evidence rule, as it is understood and applied in 
present day practice, requires that the contents of a writing 
must be proved by producing the writing itself, unless suf- 
ficient reason is shown for not doing so. Mahaney v. Carr, 
175 N. Y. 454, 461, 67 N. E. 903; Butler v. Mail & Express 
Pube.Go., Vil NN. Y. 208, 211, 63 N. BE. 951, Richardson’s 
Cases in Evidence, p. 327; Michigan Law Review, March, 
1927. 


§ 206. Applies Only to Writings. 

Formerly, the rule had a much broader application. As 
originally understood, the rule required the best evidence 
which the nature of the case would admit, and, as thus ap- 
plied, embraced all classes of evidence. For a discussion of 
‘the history and theory of the rule, see Greenleaf on Ev., 
16th Ed., sec. 81 h. Except in the case of writings, the law 
now recognizes no distinction in degrees of evidence, so far 
as admissibility is concerned, no matter how great a distinc- 
tion there may be in weight or probative force, which will 
of course vary according to the quality of the evidence. 
People v. Fernandez, 35 N. Y. 49, 61; Seidenspinner v. Met. 
Pitec ins, (Co. 175 N.Y. 95, 98.67 N.-E. 123; 


§ 207. Reason for the Rule. 


A few authorities hold that the rule was adopted to pre- 
vent fraud, which would naturally be attempted if the 
parties were at liberty to prove the contents of a writing 
by parol. But the better reason for the rule seems to be 
the prevention of mistake or error; as, for instance, if 
copies are used there is the possibility of error in copying, 
or if the memory is relied upon, mistake of a word or words 
might result in great injustice. These contingencies, though 
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not the result of a fraudulent design, wholly disappear when 
the original is produced. Wigmore on Ev., secs. 1179 
and 1180. 


§ 208. Inscribed Chattels. 


There is no settled doctrine applying the best evidence 
rule to material objects, not paper, bearing inscriptions in 
words. It seems illogical to base a distinction upon the 
material bearing the inscription. Whenever practical to 
do so, one should argue in favor of an application of the 
rule to banners, flags, notice-boards, etc., bearing inscrip- 
tions and mottoes, as well as to a sheet of paper. On the 
other hand, the courts frequently excuse the production of 
inscribed chattels on the ground of inconvenience. In re- 
fusing to apply the rule to inscriptions on boxes belonging 
to a passenger killed on a railroad, the Colorado Court of 
Appeals said: 

“If a sign were painted on a house, it would hardly be 
contended that the house would have to be produced, nor 
can it be said that the law converts a court room into a 
receptacle for wagons, boxes, tombstones and the like on 
which one’s name may be written.”” Kansas, Pac. Ry. Co. 
v. Miller, 2 Colo. 442. The precedents requiring and not 
requiring production of inscribed chattels are irreconcilable 
in many instances, but it may be said with a fair degree 
of certainty that when the only purpose of the writing is to 
identify the article, it is generally held that it is not neces- 
sary to produce the original. In Commonwealth v. Blood, 
11 Gray (Mass.) 74, the labels of “rye whiskey” on jugs 
were proved without requiring the jugs to be produced. 
Oral evidence of the writing on a valise tag was admitted, 
in Commonwealth v. Morrell, 99 Mass. 542, without requir- 
ing the tag itself to be produced or proving its loss. The 
recent case of Carroll v. Gimbel Bros., 195 App. Div. 444, 
186 N. Y. S. 737, is in point. The action was for false im- 
prisonment in detaining the plaintiff on a charge of shop- 
lifting. The trial judge excluded testimony offered by the 
defendant that the several drug articles found in the plain- 
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tiff’s bag, which she claimed to have bought at Macy’s, all 
bore the stamp and tag of the defendant, Gimbel Bros., on 
the ground that the articles themselves were the best evi- 
dence. This was held reversible error. But when the 
chattel is merely a background for the writing, as in the 
case of a sign or notice-board, the best evidence rule applies. 
The Appellate Division held in a recent case that it was re- 
versible error to admit oral evidence of an alleged printed 
rule, said to be posted in a car, when the posted rule was 
not produced or its absence accounted for. Longacre v. 
Nonkersok. kk. Co., 191 "App. Div. 770, 182) Nw Yo Seoie: 
Maps, surveys, and drawings of the plan of a house were 
not distinguished, in Bryant v. Stilwell, 24 Pa. 314, 317, 
from other papers requiring production. In many cases the 
rule is held technically to apply, but very slight evidence 
is held sufficient to lay a foundation for the admission of 
secondary evidence, due to the fact that the writing was a 
mere label or tag or wrapper on a package and would not 
ordinarily be preserved; e. g., a wrapper of a butter pack- 
age, Wright v. State, 88 Md. 436, 41 Atl. 795; a card at- 
tached to a pile of railroad ties and bearing the words 
“Arkansas and Texas Tie Company. Creosote Treated 
Ties,’ Atchison, T. & S. F. R. R. Co. v. Palmore, 68 Kan. 
bAneio rac, 509,.64 LR. Az 90: 


§ 209. Rule Embraces All Kinds of Writings. 


The best evidence rule applies to all kinds of writings 
which are material to the issues, from an official record or 
a deed to a private letter or a mere memorandum on a slip 
of paper. Whenever it becomes necessary to prove the con- 
tents of a document, it must be produced or its absence ac- 
counted 10Y,-1aiv Vv. Little, 178 N. Y. 127, 70 N. B: 211; 
Illustrations: In an action for trespass in cutting down 
plaintiff’s trees, the plaintiff was asked, “Do you own the 
' farm?” The question was properly objected to because title 
to land cannot be proved by oral testimony, since the deed 
is the best evidence. Carter v. Pitcher, 87 Hun 580, 34 
N. Y. 8. 549. The rule has been applied to contracts, Mat- 
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ter of Hamilton, 182 App. Div. 908, 171 N. Y.S. 33; written 
assignments, Schack v. Wormser, 185 N. Y. S. 580; checks 
and stubs, Matter of Carrington, 163 App. Div. 544, 148 
N. Y. S. 952; a card taken from a prisoner’s pocket, bearing 
an address and telephone number, Young v. People, 221 Il. 
51, 77 N. E. 536, Richardson’s Cases in Evidence, p. 329; 
in short, to any and every kind of writing used for eviden- 
tial purposes. 


§ 210. Writing Not in Issue. 


Where the writing is not in issue, but merely collateral 
to it, the best evidence rule has no application, and parol 
evidence of the contents of the writing is admissible. Rey- 
nolds v. Kelly, 1 Daly (N. Y.) 288; Fairchild v. Fairchild, 
64 Ne: Y. 471; Glover Crest Stock Farm; Ines vooN «1. 
Ge M... InseCo.,. 189 Apps Divs 5438, 179 Neyo Soo. 
Thus, if an action is brought under a statute to recover 
money paid to the defendant for a lottery ticket, it is not 
necessary to produce the ticket on the trial, for the action is 
not based upon any contract evidenced by the ticket. Grover 
v. Morris, 73 N. Y. 473. Again, in an action to recover 
money deposited by plaintiff with defendant, the plaintiff 
was permitted to testify to the amount of a draft which he 
had deposited, as the amount of the deposit and not the 
draft was the subject of the controversy. Bowen v. Na- 
tional Bank of Newport, 11 Hun 226. And in an action 
against the holder of a liquor tax certificate to recover the 
penalty of his bond on the ground that the premises had 
been used for illegal purposes, it was held unnecessary to 
produce the original certificate and that the fact that the 
certificate had been issued to the defendant might be proved 
by the testimony of the county treasurer who issued it and 
also by a witness who had seen it posted in the defendant’s 
window. Cullinan v. Horan, 116 App. Div. 711, 102 N. Y. S. 
182, Richardson’s Cases in Evidence, p. 339. 

Again, if a fact has been reduced to writing, the fact may 
be proved independent of the writing. Thus, payment of 
money or receipt of goods is a fact which may be proved by 
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parol, although.a receipt was given. Keene v. Meade, 3 Pet. 
(U. 8.) 1, 7 Law. Ed. 581; Steele v. Lord, 70 N. Y. 280, 26 
Am. Rep. 602; Jackson v. Stackhouse, 1 Cow. (N. Y.) 122, 
13 Am. Dec. 514. The fact that a notice was given or re- 
ceived may be proved by parol, without producing the no- 
tice, but where notice, before bringing the suit, is the basis 
of the action, secondary evidence of its contents cannot be 
given until its absence is satisfactorily explained. McFad- 
den v. Kingsbury, 11 Wend. (N. Y.) 667. Similarly, the 
facts of marriage, birth, age, citizenship, etc., may be 
proved by oral testimony. In Commonwealth v. Dill, 156 
Mass. 226, 30 N. E. 1016, Richardson’s Cases in Evidence, 
p. 359, objection was taken to the oral proof of marriage on 
the ground that the record should be produced, and the 
Court said: “It is true that the record by statute is pre- 
sumptive evidence of the marriage, but the record of a mar- 
riage is not like the record of a divorce, or other judgment 
or decree. It is a mere memorandum or declaration of the 
fact which effected the result, not itself the fact, nor that 
which has been constituted the only evidence of the fact.” 
Since a divorce is effectuated by a judicial decree, the best 
evidence rule requires that the fact of divorce be proved 
by the decree itself. Tice v. Reeves, 30 N. J. L. 314. But 
where a divorce has been obtained in a foreign country 
where different laws and customs prevail, as in the case of 
a rabbinical divorce, oral testimony of the fact will be re- 
ceived in our courts upon the same principle that marriage, 
birth, death, etc., may be proved by witnesses as well as by 
records. Matter of Spondre, 98 Misc. 524, 162 N. Y. S. 948. 


The same theory is applied with respect to the testimony 
of a witness upon a former trial. Oral evidence of one who 
was present at the trial and heard the testimony is admis- 
sible. The stenographer’s minutes are not the best evidence 
in the sense that all other evidence is secondary. Wein- 
handler v. Eastern Brewing Co., 46 Misc. 584, 92 N. Y. S. 
792. But where the examination of a witness is reduced 
to writing and is subscribed by him for the purpose of mak- 
ing an accurate record of his testimony, the writing be- 
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“comes the best evidence of the testimony or statements thus 
made. Kain v. Larkin, 131 N. Y. 300, 311, 30 N. E. 105, 
Richardson’s Cases in Evidence, p. 341. 


§ 211. What Is the “Original” Writing? 


It is commonly said that the original paper, and not a 
copy, must be produced. When one writing or paper is 
said to reproduce the terms of another, the former is the 
“copy,” the latter the “original.” But the “copy,” under 
certain conditions, may become the ‘‘original.’”’ Wigmore on 
Ev., secs. 1231, 1235. Contracts and other- writings are 
frequently executed in duplicate, each party retaining one. 
All such duplicates and counterparts are regarded as origi- 
nals. It follows, therefore, that either party may produce 
the duplicate which he has and prove it as an original copy 
without proving or producing the other. Hubbard v. Rus- 
sell, 24 Barb. (N. Y.) 404; Crossman v. Crossman, 95 N. Y. 
145; Sarasohn v. Kamaiky, 193 N. Y. 203, 86 N. E. 20. But 
all duplicates must be accounted for before using copies. 
Where several copies of a writing are made at the same 
time by the same mechanical operation, each is regarded as 
an original. Thus, printing press copies or all the reproduc- 
tions from the same setting of type are treated as originals. 
Huff v. Bennett, 6 N. Y. 837. The most important applica- 
tion of this rule at the present time is found in the case of 
carbon copies. If the entire document is written at the time 
the carbon copy is made, leaving no blanks to be filled in 
later, the carbon copy will be received in evidence as a 
duplicate original. But where several copies are made on 
the typewriter at the same time, by the use of carbon paper, 
and then one of them is signed, the signed copy becomes the 
original and the others are copies with the signature miss- 
ing. 22 C. J., p. 1024; International Harvester Co. v. Elf- 
strom, 101 Minn. 263, 112 N. W. 252, Richardson’s Cases in 
Evidence, p. 360; Liberty Chair Co. v. Crawford, 193 N. C. 
531, 187 S. E. 577; Michigan Law Review, March, 1925. 
A letter press copy is not admissible as an original writing 
because it is not made at the same time as the original. 
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Foot v. Bentley, 44 N. Y. 166, 170, 4 Am. Rep. 652. A 
photograph of a writing, being only a reproduction of the 
original, is secondary evidence. Hynes v. McDermott, 82 
N.Y. 41, 50; 37 Am: Rep. 538) 


§ 212. The Rule as Applied to Telegrams. 


The best evidence rule applies to telegrams, as well as to 

other writings. There has been, however, some difficulty in 
determining what are original telegrams within the mean- 
ing of the rule. Whether the telegram left with the opera- 
tor or the one received by the addressee is to be deemed the 
original depends upon for whom the telegraph company is 
acting. By weight of authority the party taking the initia- 
tive makes the company his agent for the delivery of the 
telegram and is bound by the message as delivered. The 
original, therefore, is ordinarily the telegram as actually 
delivered to the addressee, and is primary evidence: of the 
contents of the message sent. But when the person to whom 
a telegram is sent assumes the risk of its transmission or is 
the employer of the telegraph company, the message de- 
livered to the operator is the original, and must be produced 
as being the best evidence. Therefore, in proving a con- 
tract by telegram, the best evidence is the telegram contain- 
ing the offer as received by the offeree and the despatch con- 
taining the acceptance as delivered by the acceptor to the 
company for transmission. Anheuser-Busch Brewing Co. 
v. Hutmacher, 127 Ill. 652, 21.N. E. 626; Montgomery v. 
United States, 219 Fed. 162. There must, of course, be com- 
petent proof that the alleged sender did actually send or 
authorize the sending of the message in question. Oregon 
‘Steamship Co. v. Otis, 100 N. Y. 446, 3 N: E. 485. In con- 
troversies between the sender and the telegraph company, 
the primary or best evidence of the despatch is the message 
left with the company for transmission. Weld v. Postal 
Telegraph-Cable Co., 199 N. Y. 88, 92 N. E. 415. 


§ 213. Public Documents. 
Judicial records and entries in public books or registers 
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may be proved by certified copies. Copies of the record are 
admitted because of the inconvenience which the removal of 
the records or documents might occasion to the public. 
There would be, also, if a removal of the books and papers 
were permitted, the added risk of their loss or destruction. 
The Civil Practice Act fully provides how copies of public 
and private documents may be obtained and used. Where 
a copy may be used, the law does not recognize any excuse 
for a failure to produce a copy, for if one is lost, another 
may be procured. Civil Practice Act, secs. 880 to 402. 


§ 214. Voluminous Entries and Records. 

The results of voluminous entries or records may, in the 
discretion of the court, be proved by an expert accountant — 
or other competent person, if the books, records, etc., are 
properly in evidence or were placed at the disposal of the 
opposite party. Von Sachs v. Kretz, 72 N. Y. 548, 552; 
North. Pac. R. R. Co. v. Keyes, 91 Fed. 47. 


§ 215. Admissions Concerning Writings. 

The question whether oral admissions of a party can be 
used as evidence against himself, although they relate to a 
formal writing in issue in the case, is variously determined. 
In England the question is answered affirmatively. Slat- 
terie v. Pooley, 6 M. & W. 664, 151 Eng. Rep. 579. In the 
United States the decisions are in irreconcilable conflict. 
Swing v. Cloquet Lumber Co., 121 Minn. 221, 141 N. W. 
117; Prussing v. Jackson, 208 Il. 85, 69 N. E. 771, Richard- 
son’s Cases in Evidence, p. 333. The Supreme Court of the 
United States follows the English rule. Dunbar v. United 
States, 156 U.S. 185, 89 Law. Ed. 390, 15 Sup. Ct. Rep. 325. 
In New York such admissions are competent only where 
parol evidence would be admissible to establish the same 
fact. In a prosecution for obtaining money under false pre- 
tenses, it became necessary to prove the existence of a 
mortgage on the prisoner’s house, which he had represented 
to the lender to be free from all encumbrances. To do this, 
a witness was permitted to testify that, in a certain 
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conversation, the prisoner told him he owned a house and 
lot worth $40,000, which was encumbered by a mortgage of 
$20,000. The Court, in holding this to be error, said, “The 
existence of the encumbrance was a material fact for the 
prosecution to prove, and the best evidence was the mort- 
gage itself, the record, or a certified copy of the record. 
Without accounting for the absence of these, secondary evi- 
dence was not admissible. Verbal admissions of the de- 
fendant were no higher evidence than parol testimony of 
the contents of the mortgage. It seems to be the rule in this 
State that the admissions of a party are competent evidence, 
only when parol evidence of the fact sought to be shown by 
such admissions would be competent.” Sherman v. People, 
13 Hun 575, Richardson’s Cases in Evidence, p. 352. But 
copies admitted to be correct by the other party have been 
held admissible as an exception to the rule of the incompe- 
tency of admissions concerning writings. Cociancich v. 
Zazzoler, 48 App. Div. 462, 62 N. Y. S. 893; Haas v. Storner, 
21 Misc. 661, 47 N. Y. S. 1100. Where it has been shown 
that the original writing has been lost or destroyed, so that 
a proper foundation has been laid for the introduction of 
secondary evidence, admissions of the adverse party will 
be received in evidence to prove the former existence and 
contents of the lost writing. Mandeville v. Reynolds, 68 
NEVY 32525,2506. 


§ 216. What Constitutes Production. 


Production implies handing the writing to the tribunal 
or reading it aloud by witness or counsel. The production 
is for the benefit of the court and not for the benefit of 
the opponent or witness. Wigmore on Ev., sec. 1185.. 


§ 217. Production Compelled. 


The production of a document may be compelled by an 
order of the court requiring the opponent to produce it, or 
by a subpoena duces tecum. Civil Practice Act, sec. 411. 
A failure to obey the order of the court is punishable for 
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contempt. Dunn v. New York Edison Co., 46 Misc. 602, 92 
INGOY ES Sree be 

The production of books and papers under the control of 
a corporation may be compelled. Civil Practice Act, sec. 
413. 


§ 218. Divisions—Primary and Secondary Evidence. 


When an original document is placed in evidence, it is 
said to be primary evidence of its contents. But a copy of 
the document, as well as the recollections of a witness as to 
its contents, is known as secondary evidence. The rule is 
fundamental that secondary evidence of an instrument can- 
not be given unless a sufficient legal excuse is shown for a 
failure to produce the original. Crane v. Bennett, 177 N. Y. 
106, 69 N. E. 274. 


SECONDARY EVIDENCE 


§ 219. Grounds for Admission. 

If it is shown by satisfactory proof that the original writ- 
ing has been lost or destroyed, or that it is unobtainable be- 
cause out of the jurisdiction of the court or in possession of 
the adverse party, who, upon due notice, refuses to produce 
it, secondary evidence of its contents becomes admissible. 
Enders v. Sternbergh, 33 How. Pr. (N. Y.) 464; Ford v. 
Walsworth, 19 Wend. (N. Y.) 334. 


§ 220. Degree of Diligence Required in Search for Lost 
Paper. 

The general rule as to the diligence required in the search 
for lost documents is stated in Kearney v. Mayor, 92 N. Y. 
617, Richardson’s Cases in Evidence, p. 331, as follows: 
“The general rule is that the party alleging the loss of a 
material paper, where such proof is necessary for the pur- 
pose of giving secondary evidence of its contents, must show 
that he has, in good faith, exhausted to a reasonable degree 
all the sources of information and means of discovery which 
the nature of the case would naturally suggest, and which 
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were accessible to him.” But there is not and cannot be 
any definite rule as to what will; in all cases, constitute a 
diligent search for a writing alleged to be lost. The suf- 
ficiency of the search must depend on the circumstances of 
each case, the character and importance of the paper, the 
purposes for which it is proposed to use it, and the place 
where it is likely to be found. Cole v. Canno, 168 App. Div. 
Li Soel Dome BY ta ee 0D ie 


Illustrations—Diligence: No foundation is laid for the 
introduction of secondary evidence by the testimony of a 
witness that he had not the papers with him, Large v. Van- 
dorn, 14 N. J. Eq. 208; that the attorney and client each sup- 
posed the other would bring the letters and neither made a 
special search, Simpson v. Dall, 3 Wall. (U. S.) 460, 18 Law. 
Ed: 265; that a party has sent a paper to a public officer for 
record, Fitch v. Randall, 163 Mass. 381, 40 N. E. 182; Jack- 
son v. Todd, 3 Johns. (N. Y.) 300; that the paper was lost 
or destroyed, Anglo-American Packing Co. v. Cannon, 31 
Fed. 318; Dishaw v. Wadleigh, 15 App. Div. 205, 211, 44 
N. Y. 8. 207. See, also, where search was held insufficient 
to justify secondary evidence, Brown v. Harkins, 131 Fed. 
63. Cases holding sufficient search: Jackson v. Neely, 10 
Johns. (N. Y.) 374; Jackson v. Woolsey, 11 Johns. (N. Y.) 
446, 454; Leland v. Cameron, 31 N. Y. 115, 120. 


§ 221. Last Custodian. 

The testimony of the last custodian of the paper should be 
produced, and, if he be dead, his personal representative 
should be called. The testimony must, of course, be given 
under oath, with right of cross-examination. If the person 
last known to have possession of the paper is out of the 
State, his deposition must be procured, if practicable, or 
some good excuse given for failure to produce it. Kearney 
v. Mayor, 92 N. Y. 617, Richardson’s Cases in Evidence, 
p. 331. 


§ 222. Importance of Document as Affecting Diligence. 
The degree of diligence required in searching for the 
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writing alleged to be lost varies in proportion to the im- 
portance and value of the writing. If the writing is im- 
portant, strict proof of search may be required, but if it is 
of little value, or of only transitory interest, as, for instance, 
an envelope, a wrapper, a newspaper, or a private letter, 
very slight evidence of search may suffice to lay a founda- 
tion for the admission of secondary evidence of its contents. 
Baker v. Squier, 1 Hun 448, 3 Thompson & Cook (N. Y. 
Sup.) 465; Jackson v. Roote, 18 Johns. (N. Y.) 60; People 
v. Dolan, 186.N.cY,-47 13; 7S) Nao, 


§ 223. Sufficiency of Proof of Loss. 


The sufficiency of the proof of loss is a question of fact 
for the trial judge, and will not be reviewed on appeal by 
the higher courts. Mason v. Libbey, 90 N. Y. 683. 


§ 224. Destruction by Party Offering Secondary Evi- 
dence. 


Proof of the destruction of the original writing by the 
party offering secondary evidence is not sufficient to lay a 
foundation for secondary evidence, unless reasonable cause 
for its destruction be shown. The cause or motive prompt- 
ing the act is the controlling factor in determining the ad- 
missibility of such evidence. The transaction must be free 
from suspicious circumstances. Thus, if destruction of the 
writing was with fraudulent design, or to create an excuse 
for its non-production, parol evidence would be inadmis- 
sible. Joannes v. Bennett, 5 Allen (Mass.) 169, 81 Am. 
Dee. 738; West-v. No YoCg@ HOR. Re RCo. obsAppa piv: 
464, 67 N. Y. S. 104; Blade v. Noland, 12 Wend. (N. Y.) 
173, 27 Am. Dec. 126. But when the writing was destroyed 
in the usual course of business, or had no value, or when 
there was no reason for its preservation, the destruction is 
not fraudulent, and secondary evidence is admissible. Steele 
v. Lord, 70 N. Y. 280, 26 Am. Rep. 602, Richardson’s Cases 
in Evidence, p. 348; Dearing v. Pearson, 8 Misc. 269, 28 
Ney a.) 5: 
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§ 225. Destruction by Adverse Party. 

Where the writing has been destroyed by the adverse 
party, whether with or without design, secondary evidence 
is admissible. Scott v. Pentz, 5 Sandf. (N. Y. Super.) 572. 


§ 226. Documents Beyond Jurisdiction of Court. 

In some jurisdictions when a document is shown to be 
beyond the jurisdiction of the court, secondary evidence of 
its contents may be given without further proof of the im- 
possibility of procuring the original. See cases collected 
in L. R. A. 1917D 530, note. It is held, however, in New 
York State and many other jurisdictions, that the mere fact 
that documents are without the jurisdiction of the court and 
beyond its process does not warrant the admission of sec- 
ondary evidence. In such cases, some effort should be made 
to obtain the original writing or best evidence, and if un- 
successful, to procure, if practicable, the deposition of the 
person having possession of the documents, or give some 
good excuse for not doing so. As a production of the origi- 
nal, under such circumstances, cannot be compelled, a copy 
should-be attached to the deposition and used as secondary 
evidence. Kearney v. Mayor, 92 N. Y. 617, Richardson’s 
Cases in Evidence, p. 331. The weight of authority sustains 
the New York rule. Fisher & Ball v. Carter, 178 Iowa 636, 
160 N. W. 15. 


§ 227. Detention of Documents by Opponent. 

To properly lay the foundation for secondary evidence of 
a document alleged to be controlled by the opponent, it must 
be shown 

(a) That it is in his possession or under his control; 
-(b) That due demand or notice to produce it has been 
given him; and 

(c) That he has failed or refused to produce it in court. 


§ 228. Possession. 
If the proponent is unable to produce the paper because 
it is under the control of the opponent, the latter is said to 
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have possession. The instrument need not be in his actual 
custody; it is sufficient if it is in his power or under his 
control. If papers are not shown to be in the opponent’s 
possession, failure to produce upon notice will not authorize 
secondary evidence. Herman v. Heller, 172 N. Y. 8S. 474. 


It frequently happens that the only evidence of posses- 
sion is proof of the mailing of letters or other documents, 
but this is sufficient evidence of their receipt by the ad- 
dressee, and after notice to the addressee to produce, ex- 
cuses the proponent’s non-production. The question is fully 
discussed in Gardam & Son v. Batterson, 198 N. Y. 175, 91 
N. E. 371, where it was held that, under the circumstances, 
there was not sufficient proof of the mailing of a letter to 
raise a presumption that it was sent, or that it was received 
by the addressee. ; 


§ 229. Notice to Produce. 


Where the paper is in possession of the opponent, all that 
is required in order to lay the foundation for secondary 
evidence is reasonable notice to him to produce it. This is 
required “‘merely to exclude the argument that the party 
has not taken all reasonable means to procure the original; 
which he must do before he can be permitted to make use of 
secondary evidence.” Dwyer v. Collins, 7 Exch. 639, 155 
Eng. Rep. 1104. A notice to produce does not compel the 
production of the paper, like an order of the court or a sub- 
poena duces tecum, but merely lays the foundation for sec- 
ondary evidence if the notice be disregarded. If the docu- 
ment is not in the court-room, secondary evidence may not 
be given unless it is shown that a reasonable notice to pro- 
duce has been given. Gordon v. Christenson, 188 N. Y. S. 
1353: Krupit-v. Nate libsdnssConnlo2 New. ote 


In a criminal case, the defendant is not obliged to respond 
to a notice to produce. He cannot be made to give any evi- 
dence that would tend to incriminate him. The admissibil- 
ity of a copy of an original writing which is in the posses- 
sion of the defendant is discretionary with the court. State 
v. Snover, 101 N. J. L. 548, 129 Atl. 198. 
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§ 230. Time of Notice. 


The time of notice depends upon the circumstances of 
each case. It must be given in reasonable time to enable the 
opponent to be prepared to produce the papers at the time 
of the trial. Utica Ins. Co. v. Cadwell, 3 Wend. (N. Y.) 296. 


§ 231. Notice at Trial. 


Where the document is at hand in the court-room an in- 
stant demand is sufficient notice. In such cases notice be- 
fore trial is unnecessary. Dwyer v. Collins, 7 Exch. 639, 
155 Eng. Rep. 1104; Boynton v. Boynton, 25 How. Pr. 
CN-*Y:) *490; 16) Abb. Pre (N. -Y.) -87, aff'd 41°N. Y. 619; 
Dole v. Belden, 49 Hun 607, 1 N. Y. S. 667. 


§ 232. Notice Should Describe Desired Papers. 


A notice to produce papers should so describe them as to 
enable the party served with the notice to know what writ- 
ings are required. Arnstine v. Treat, 71 Mich. 561, 39 
N. W. 749. 


§ 233. Notice to Produce Unnecessary When Pleadings 
Give Notice. 

Where the pleadings or a bill of particulars, which is an 
amplification of the pleadings, give. notice to the opposite 
party that he will be charged with the possession of the 
paper in question, no further notice to produce need be 
given in order to permit the introduction of secondary evi- 
dence. Edwards v. Bonneau, 1 Sandf. (N. Y. Super.) 610; 
Lawson v. Bachman, 81 N. Y. 616, 618, aff’d 109 U.S. 659, 
27 Law. Ed. 1067, 3 Sup. Ct. Rep. 479; Mirkus v. G. & S. 
Skirt Co., 185 N. Y. S. 867. Thus, in an action of trover 
for a note, it is not necessary to give notice to the defendant, 
for the pleadings give notice. Bissell v. Drake, 19 Johns. 
(N. Y.) -66. 


§ 234. Failure to Produce. 


Where due notice to produce a document has been given, - 
and it is not produced, secondary evidence of its contents is . 
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admissible. After secondary evidence of its contents has 
been received, the opponent should not be allowed to intro- 
duce the document to disprove the secondary evidence; nor 
should he be allowed to offer secondary evidence of its con- 
tents. Mather v. Eureka Mower Co., 118 N. Y. 629, 633, 
23 N. E. 993; Platt v. Platt, 58 N. Y. 646; Cahen v. Conti- 
nental Life Ins. Co., 69 N. Y. 300. 


§ 235. Neither Production nor Examination Puts Docu- 
ments in Evidence. ‘ 

Neither the production of documents on notice to produce, 
nor an examination of them by the party calling for their 
production, puts them in evidence. If one concludes, after 
their inspection, that they contain nothing to his advantage, 
he need not use them, and this failure to put them in evi- 
dence does not give his opponent the right to use them un- 
less they are competent evidence against the party calling 
for them. Smith v. Rentz, 181 N. Y. 169, 30 N. E. 54, 15 
L. R. A. 188, Richardson’s Cases in Evidence, p. 353; Karp 
v. Adelman, 156 N. Y. S. 395. Contra in many jurisdic- 
tions. The authorities on this point are fully collated and 
discussed in Smith v. Rentz, swpra. 


§ 236. Order of Proof. 


After proof of notice to the opponent to produce a docu- 
ment is before the court it becomes necessary to further 
prove the genuineness of the instrument. _ The logical order 
of proof for laying a proper foundation for the introduction 
of secondary evidence of a document seems to be as follows: 
(a) existence, (b) execution, (c) excuse for non-production 
and (d) contents. This order may, in the discretion of the 
court, be changed. Wigmore on Ev., sec. 1189. 


§ 237. Proof of the Contents of Lost Document. 

The contents of a lost document must be proved clearly 
and in a satisfactory manner. While it is not to be expected 
that a witness can recite the contents of a writing, word 
for word, yet he must be able to state substantially and with 
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reasonable accuracy its contents. Thus, the testimony of 
one who has heard a deed read some years before, and who 
can now give only a small part of its contents, is incompe- 
tent. So, too, where a witness did not read the letter and 
had no personal knowledge of its contents but had merely 
heard another read it, it was held that he was not a compe- 
tent witness to testify to the contents. Edwards v. Noyes, 
65 N. Y. 125; Nichols v. Kingdom Iron Ore Co., 56 N. Y. 
618. 


§ 238. Degrees of Secondary Evidence. 


In New York the courts recognize no distinction in de- 
grees of secondary evidence. In Rosenbaum v. Podolsky, 
97 Misc. 614, 162 N. Y. S. 227, Richardson’s Cases in Evi- 
dence, p. 357, counsel argued that oral evidence of an agree- 
ment should be rejected on the ground that a copy, which 
was admitted to exist, was the ‘‘best secondary evidence.” 
The Court said, at p. 617: “Although the argument is 
plausible, it is apparent on a moment’s reflection that proof 
of an instrument by proving a copy is merely one form of 
parol testimony as to its contents; and I am not aware of 
any rule of law that makes a distinction of grade in sec- 
ondary evidence. Its probative force will of course vary 
according to the quality of the proof, but if parol testimony 
is permissible, it is competent; its character may be such 
as the party elects or finds possible, assuming of course al- 
ways that it meets the other requirements relating to evi- 
dence generally.” Editorial, New York Law Journal, Jan- 
uary 14, 1926. 


CHAPTER X. 
HEARSAY EVIDENCE 


§ 239. Rule Defined. 


One of the most important of the exclusionary rules of 
evidence is the Hearsay Rule. Our most learned and emi- 
nent writers of treatises on evidence have attempted to 
formulate technical definitions of the Hearsay Rule, nearly 
all of which are subject to criticisms as being too broad or 
too limited. Greenleaf on Ev., 16th Ed., sec. 99; Wigmore 
on Ev., sec. 1362. In simple language, hearsay evidence is 
evidence of the existence of a fact based not on the witness’s 
own personal knowledge or observation but on what some- 
one else said. Unless evidence falls within one of the well 
recognized exceptions, which will be fully discussed in the 
following chapters, it is always excluded. 


The recent case of People v. Erickson, 226 Pac. (Cal.) 
637 is instructive. The prosecution was for criminal syn- 
dicalism. It became desirable to prove the doctrines of the 
I. W. W., and to that end a witness testified that a delegate 
of that organization had told him that while the advocacy 
of sabotage had been eliminated from the literature of the 
order, it was still maintained and taught from ‘‘mouth to 
ear.” In conclusion the delegate said “he wasn’t afraid to 
tell me this because it would be hearsay testimony.”’ While 
the testimony was admitted at the trial, the Court of Ap- 
peals held that the “wobbly” knew more law than the trial 
judge, and that it was hearsay and inadmissible. If, how- 
ever, the fact in dispute is whether, in fact, a statement was 
made, as distinguished from the truth or falsity of the state- 
ment, of course any person who heard it may testify to the 
words he heard spoken. This is original evidence and not 
hearsay. Cases illustrating this distinction will be discussed 
under Apparent Exceptions to the Rule against Hearsay. 
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§ 240. Reason for Rule. 


The reason for rejecting hearsay evidence is the desirabil- 
ity of testing all testimonial assertions by oath and cross- 
examination. Greenleaf on Ev., 16th Ed., sec. 99a; Donnel- 
- ly v. United States, 228 U. S. 248, 57 Law. Ed. 820, 33 Sup. 
Ct. Rep. 449, Richardson’s Cases in Evidence, p. 706. 


§ 241. Oath. 


“Tf,” says Justice Buller, “the first speech were without 
oath, that there was such speech, makes it no more than a 
bare speaking, and so of no value in a court of justice.” 
Bull. N. P., 294. Greenleaf on Ev., 16th Ed., sec. 99a. 


§ 242. Cross-Examination. Its Object. - 


The one test relied upon to expose weakness and to test 
the value to be given to statements is the cross-examination 
of witnesses. The object of the cross-examination of a wit- 
ness is to test (a) his opportunities for observation, (b) 
his attentiveness in observing, (c) the strength of his recol- 
lections, and (d) his disposition to speak the truth. The 
statements or reports of a third party cannot be subjected 
to these tests. Greenleaf on Ev., 16th Ed., sec. 98; Wig- 
more on Ev., sec. 1367. 


§ 243. Illustrations. 

The application of the Hearsay Rule is illustrated by the 
following cases: 

It was held reversible error to permit a witness to testify 
that just after a railroad accident he heard the bystanders 
talking about the absence of the flagman and heard one of 
them say that he was not attending to his business, as such 
testimony was mere hearsay. Felska v. N. Y. C. & H. R. 
Baie. 152 Ney 509; 40 N..E. 613. 

It was error to permit a plaintiff to testify that she sent 
her ten-year old son to the store with a five-dollar bill to 
buy three and one-half pounds of rice and that the boy 
brought back only seventy-seven cents and told her that the 
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grocer insisted that he gave him a one-dollar bill, as the 
child’s story was pure hearsay. Meaney v. Yoyzian, 159 
Ne Yooucol, 

In an action for the purchase price of certain copper 
oxide, which defendant claimed was not of the required 
quality, plaintiff showed that a part of these goods which 
had been returned by the defendant had been sold to other 
customers who made no complaint as‘to their quality. The 
Appellate Division held that the fact that these other cus- 
tomers had made no complaint as to the quality of the goods 
was purely hearsay evidence upon the quality and that the 
trial court erred in allowing this proof to be made over de- 
fendant’s objection and exception. Thomson Co. v. Interna- 
tional Composition Co., 191 App. Div. 553, 181 N. Y. S. 637. 

Testimony of an employee in a contractor’s office that it 
was the superintendent’s practice to go to the city depart- 
ment and make oral requests for anything he wanted before 
writing a letter was held inadmissible as hearsay. Uvalde 
Asphalt Paving Co. v. City of New York, 196 App. Div. 740, 
LSS ON. Yo. 304: 

Testimony as to conversation with the captain as to the 
cause of damage to a ship was held inadmissible as hearsay. 
Mississippi Shipbuilding Corp. v. Lever Brothers’ Co., 237 
N.Y. 1, 142 N..By 332: 

Evidence that the drawee told the holder, at the time of 
presenting drafts, that the drawer had notified him not to 
pay them, was held hearsay. Mazukiewicz v. Hanover Na- 
tional Bank, 240 N. Y. 317, 148 N. E. 535. 


§ 244. Hearsay Applies to Written as well as Spoken 
Words. 


The Hearsay Rule may apply to what is written, as well 
as to what is spoken. Thus, upon the issue of the insanity 
of the witness’s mother, it was held error to permit the son 
to testify that while he was in Central America he received 
a letter from his mother’s physician stating that his mother 
was in such condition that she should be put in an asylum 
at once, as the letter was hearsay. Boschen v. Stockwell, 
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224 N. Y. 356, 120 N. E. 728. Again, in an action for dam- 
ages for goods claimed by defendant to have been lost in 
transportation from plaintiff’s place of business to the pier 
of a steamship company, the manifest of the steamship com- 
pany, showing that only two of the three cases shipped by 
plaintiff had been received, and also a letter from the con- 
Signee stating that the particular case in question had not 
been received and that the bill of lading recited “one case 
short,” were held inadmissible as hearsay evidence. Glad- 
ium Co. v. Standard Forwarding Co., 172 N. Y. S. 487. 


§ 245. May Include Sworn Statements. 
Hearsay evidence may include statements made under 
oath. Thus, a voluntary or ex parte affidavit may rank in 


equal grade with other hearsay testimony. Bookman v. 
Stegman, 105 N. Y. 621, 11 N. E. 376. 


APPARENT EXCEPTIONS TO THE RULE AGAINST HEARSAY 


§ 246. Statements in Issue. 

Where the fact in dispute is the making of a statement, as 
distinguished from its truth or falsity, evidence that such 
statement was made is original evidence, and not hearsay. 
In such cases the Hearsay Rule has no application, because 
the statements are not used as testimonial assertions, 7. e., 
to prove the truth of the statements. 


§ 247. Libel and Slander. 

Thus, in libel and slander suits, where the making of the 
statement is denied, the principal fact in issue is the making 
of the statement, and the testimony of any witness who 
heard the statement made is direct and original evidence of 
the fact. Also, where punitive damages are sought, the 
defendant is entitled to disprove actual malice by showing 
the source of his information in publishing the libel, and 
for this purpose statements of third persons made to the 
defendant or to an agent who was sent to investigate the 
matter constitute original evidence. Osterheld v. Star Co., 
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146 App. Div. 388, 398, 181 N. Y. 8. 247; Kohn v. P. & D. 
Pub. Co., 169 App. Div. 580, 155 N. Y. S. 455; Scott v. 
Times-Mirror Co., 181 Cal. 345, 184 Pac. 672, 12 A. L. R. 
~ 1007, 1023; Bishop v. New York Times Co., 233 N. Y. 
446, 135 N. E. 845. But where defendant has published a 
libelous statement received from its correspondent, without 
any knowledge on the subject or inquiry into its truth, evi- 
dence of information given to the correspondent which was 
not known to defendant at the time of the publication of the 
libel will be excluded. Morey v. M. J. Association, 123 N. Y.. 
207 A 2OUN Sta GI ool Rea e621 


§ 248. Malicious Prosecution. 


In determining whether there was probable cause in an 
action for malicious prosecution, the information upon 
which the defendant acted, though consisting of unsworn 
statements of others, is original, and not hearsay. Bacon 
v. Towne, 4 Cush. (Mass.) 217; Heyne v. Blair, 62 N. Y. 
19; Mulder v. U. S. Slicing Machine Co., 228 N. Y. 88, 126 
NSE OLY: 


a 


§ 249. Parol Contracts. 


Proof of parol contracts may be made by third parties 
who heard the statements of the contracting parties. Such 
evidence is not hearsay. Blanchard v. Child, 7 Gray 
(Mass.) 155. 


§ 250. Statement Showing Condition of Speaker’s Mind. 


Upon the issue of sanity, anything said by the person 
whose sanity is in question may be proved by any witness 
who heard the words spoken. A person’s conversation will 
indicate his normal or abnormal mental condition quite as 
clearly as his conduct. ,Declarations used for this purpose 
are original and not hearsay evidence. State v. Cooper, 
170 N. C. 719, 87 S. E. 50; People v. Nino, 149 N. Y. 317, 
326, 43 N. E. 853; Waterman v. Whitney, 11 N. Y. 517, 62 
Am. Dec. 71, Richardson’s Cases in Evidence, p. 525. 
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§ 251. Declarations Showing Knowledge. 


Whenever it is material to prove a person’s knowledge or 
ignorance of a certain fact, his declarations showing knowl- 
edge or absence of knowledge on the subject may be shown 
as original evidence of what was passing in his mind at the 
time of making the declarations. Swift v. Mass. Mut. Life 
Ins. Co., 63 N. Y. 186, 20 Am. Rep. 522. Similarly, un- 
sworn statements of others as to the existence of a fact, 
made to the person whose knowledge of that fact is in ques- 
tion, may be shown as original evidence to establish the 
fact of knowledge. 22 C.J., p. 284. 


§ 252. Threats. 


In all cases where it is relevant to prove that threats were 
made, as bearing on the question of which party was the 
aggressor or as bearing on the state of mind of one who 
claims to have acted in self-defense, such threats are origi- 
nal evidence and may be proved by any witness who heard 
them. Stokes v. People, 53 N. Y. 164, 13 Am. Rep. 492, 
Richardson’s Cases in Evidence, p. 221; People v. Taylor, 
it N.Y. 237, 69.'N. E. 534; Faurie v. Lazelle) 205 Ni Y. 
526, 99 N. E. 80. iy 


§ 253. General Reputation. 


A person’s character is established by his general reputa- 
tion, and general reputation rests upon what has been said 
in the community and, thus, has its basis in hearsay. The 
general reputation itself is a question of fact, and the evi- 
dence of such fact is said to be original and not hearsay. 
But a witness would not be permitted to state what he heard 
others say in regard to the reputation of a person. After 
showing knowledge of reputation, the witness may state 
what it is. Dollner v. Lintz, 84 N. Y. 669; People v. Mather, 
4 Wend. (N. Y.) 229, 21 Am. Dec. 122; People v. Van Gaas- 
beck, 189 N. Y. 408, 82 N. E. 718, Richardson’s Cases in 
Evidence, p. 109. For a complete statement of the rule, see 
Walker v. Moors, 122 Mass. 501, 


CHAPTER XI: 
REAL EXCEPTIONS TO HEARSAY RULE 


§ 254. Exceptions. 
The real exceptions to the rule excluding hearsay evi- 
dence may be classified as follows: 

1. Declarations concerning pedigree. 

2. Book entries, including (a) entries admissible under 
The Shop Book Rule and (b) entries made in the regular 
course of business. 

3. Declarations against interest. 

4. Dying declarations. 

5. Matters of public or general interest. 

6. Declarations which are a part of the res gestae,— 
spontaneous utterances. 

7. Declarations of a testator. 

8. Declarations of pain and suffering. 

9. Declarations of intention. 

10. Declarations of reason, motive, and feeling. 
11. Declarations of complainant in rape cases. 
12. Commercial reports to prove market value. 
18. . Statistical tables. 

14. Workmen’s Compensation and Arbitration. 


§ 255. Reasons for Exceptions. 


Generally it may be said that the reasons for the excep- 
tions to the rule which forbids hearsay evidence are (a) the 
necessity of the case, due to the difficulty of obtaining other 
proof, and (b) the circumstantial guarantee of trustworthi- 
ness, arising from the circumstances under which the decla- 
rations were made. Greenleaf on Ev., 16th Ed., sec. 114a. 


§ 256. Declarations as to Pedigree. Pedigree Defined. 


Pedigree is the history of family descent, which is trans- 
mitted from one generation to another by both oral and 
written declarations, and embraces matters relating to (a) 
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relationship, (b) descent, (c) birth, (d) marriage, and (e) 
death. The declarations may “extend to any inquiry involv- 
ing these events, or which tend to show that either, some or 
all of them took place or did not.” Washington v. Bank for 
Savings, 171 N. Y. 166, 175, 63 N. E. 831, Richardson’s 
Cases in Evidence, p. 380; Hisenlord v. Clum, 126 N. Y. 
552, 564, 27 N. E. 1024, Richardson’s Cases in Evidence, p. 
375. The case of Washington v. Bank for Savings, supra, 
furnishes an illustration of the admissibility of hearsay 
declarations to establish the non-existence of a fact of pedi- 
gree. In that case the intestate had opened certain savings 
bank accounts “in trust for son Thomas” and “in trust for 
son John.” To prove that these names represented fictitious 
persons, neighbors of the intestate were permitted to testify 
that she had often told them that she had no children and 
no family or relatives and that she never had any children. 
Again, in an action involving the right of one claiming to 
be decedent’s widow to share in his estate, the decedent’s 
last federal income tax return, verified by him, in which he 
stated that he was single, was held admissible. Farmers’ 
Loan & Trust Co. v. Wagstaff, 194 App. Div.-757, 185 
ery oo: Sa: 


r) 

§ 257. Reasons for Exception. 

Hearsay evidence as to matters of pedigree is admitted, 
because in many instances it would be impossible to estab- 
lish questions of descent by the testimony of witnesses who 
have personal knowledge of the facts. “Traditional declara- 
tions become the best evidence sometimes, when those best 
acquainted with the fact are dead. When derived from 
those who are most likely to know the truth and are under 
no bias to misrepresent the fact, such evidence affords a 
reasonable i Pe of the truth.” Starkie on Ev., p. 47. 
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ESSENTIALS 


1. The declarant must be dead. 
2. The declarant must be related by blood or affinity to 


the family concerning which he speaks. 
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8. The declarations must be shown to have been made 
ante litem motam. 


§ 258. Declarant Must Be Dead. 

The rule in most jurisdictions is that declarations as to 
pedigree are not admissible unless the declarant is shown to 
be dead, although this rule is sometimes relaxed to the ex- 
tent of receiving such declarations where the declarant is 
insane or beyond the jurisdiction of the court. 22 C. J., p. 
247. The authorities in this state are in conflict upon the 
admissibility in evidence of declarations as to pedigree made 
by one who is living but beyond the jurisdiction of the court. 
In Nolan v. Nolan, 35 App. Div. 339, 54 N. Y. S. 975, the 
Appellate Division held definitely that the declarant must be 
dead. The Court said, at p. 341: “It is clear that the trial 
court was right in refusing to receive testimony that the 
father of Eakins had said that he was dead. There was no 
proof or suggestion that the father was not alive and avail- 
able as a witness to the fact of his son’s death, if his son 
was dead at the time of the trial, and it is well settled that 
the declaration of a living person as to such a fact as this 
cannot be received in lieu of his sworn testimony as a wit- 
-ness in the cause. If the father of Eakins could testify to 
the death of his son, nothing could be simpler than to take 
his testimony by commission in Illinois.” 


In Young v. Shulenberg, 165 .N. YY. 385359) Nae. 135, 
Richardson’s Cases in Evidence, p. 392, the Court of Ap- 
peals evidently took a contrary view, and the only question 
is whether the expression of opinion on that point was 
necessary to the decision so as to have the effect of overrul- 
ing Nolan v. Nolan, supra. In Young v. Shulenberg, supra, 
the Court made the following statement of the law, at p. 
388: “Before the declarations can be received, however, 
as evidence of pedigree, it must appear that the person mak- 
ing them was a member of the family and that he is dead, 
incompetent, or beyond the jurisdiction of the court.” In 
that case the declarant, Anne Ellice, was a resident of Eng- 
land at the time of making the declarations in question and 
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it also appeared that, if living at the time of the trial, she 
would be more than a hundred years old. In holding her 
declarations admissible, the Court said, at p. 389: 

“As continuity of residence is presumed in the absence of 
evidence, we must assume that Anne Ellice, if living at the 
time of the trial, was beyond the jurisdiction of the court; 
but owing to the long lapse of time the presumption is that 
she was not then alive.” The Court went on to discuss the 
strong presumption in favor of her death at such length 
that it is clear that her declarations were received upon that 
ground rather than upon the ground of absence from the 
jurisdiction, although in the opinion of the Court, either 
ground would sustain the ruling. 


§ 259. Relationship. 


The declarant must be related either by blood or affinity 
to the family concerning which he speaks. Slight proof of 
the relationship will be held sufficient, since the relationship 
of the declarant with the family might be as difficult to 
prove as the very fact in controversy, but there must be 
some independent proof of this fact other than the declara- 
tions themselves in order to render the declarations admis- 
sible. Young v. Shulenberg, 165 N. Y. 385, 59 N. E. 135, 
Richardson’s Cases in Evidence, p. 392; Aalholm v. People, 
211 N. Y. 406, 105 N. E. 647, L. R. A. 1915D 215, Richard- 
son’s Cases in Evidence, p. 385; Matter of Perkins, 174 App. 
Div. 191, 160 N. Y. S. 54. The importance of this prereq- 
uisite is well illustrated in the case of Aalholm v. People, 
supra. In that case the estate of one William Kenneally 
had been turned over to the State because no person en- 
titled to the property could be found. Plaintiff sought to 
establish his claim as a half brother of the testator. The 
testator was shown to have been a son of one Sergeant John 
Kenneally. Plaintiff testified that his mother, long since 
dead, had often told him that she was the second wife of 
Sergeant John Kenneally. He also called his nieces and 
nephews to testify that their deceased mother, plaintiff’s 
sister, had told them the same story, which she in turn had 
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heard from her mother. The details of residence, family 
history, etc., brought out in these narratives, corresponded 
exactly with the known facts concerning the testator’s 
father. The Court of Appeals held, however, that these 
declarations were inadmissible because there was no inde- 
pendent evidence of the relationship of plaintiff’s mother to 
the Kenneally family. 


§ 260. Before Litigation. 

The declarations of the deceased to be receivable, must 
have been made ante litem motam; 1. e., before the contro- 
versy arose, at a time when there was no motive to distort 
the truth. 22 C. J., p. 246; Aalholm v. People, 211 N. Y. 
406, 105 N. E. 647, L. R. A. 1915D 215, Richardson’s Cases 
in Evidence, p. 385. 


§ 261. Matters of Pedigree in Issue. 

A case is not, necessarily, one of pedigree merely because 
it may involve questions of birth, age, parentage, or rela- 
tionship. To bring it within the exception admitting hear- 
say evidence, the questions or matters of pedigree must be 
in issue, and not merely incidental thereto. If the litigation 
is simply to establish a debt or a person’s liability ona 
contract, the case is not one of pedigree, although questions 
of birth, relationship, etc., may arise. Thus, in proof of 
the plea of infancy as a defense to an action on a promissory 
note, hearsay is inadmissible. Bowen v. Preferred Acci- 
dent Ins. Co., 68 App. Div. 342, 74 N. Y. S. 101. See, also, 
Hisenlord v. Clum, 126 N. Y. 552, 566, 27 N. E. 1024, Rich- 
ardson’s Cases in Evidence, p. 375. The general rule is that 
declarations of deceased members of the family of either 
the father or the mother may be received to establish il- 
legitimacy as well as legitimacy. Champion v. McCarthy, 
228 Ill. 87, 81 N. E. 808, Richardson’s Cases in Evidence, 
D. 00. 


§ 262. Declarations Need Not Be Upon Knowledge of 
Declarant. 


“The declarations to be admissible need not be upon the 
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knowledge of the declarant. If this was so the main object 
of permitting hearsay evidence would be frustrated, as it 
seldom happens that the declarations of deceased relations 
embrace matters within their own personal knowledge. 
Thus, evidence that a deceased member of the family said 
that he heard from others of his family the facts which he 
states is admissible.” Eisenlord v. Clum, 126 N. Y. 552, 
564, 27 N. E. 1024, Richardson’s Cases in Evidence, p. 375. 


§ 263. Form of Declarations. 

The hearsay declarations of deceased persons may be in 
a very great variety of forms. They may consist of con- 
duct, and recognition of writings or inscriptions, as well as 
of spoken words. “Thus, an entry by a deceased parent or 
other relative, made in a Bible, family missal, or any other 
book, or in any document or paper, stating the fact and 
date of the birth, marriage, or death of a child, or other 
relative, is regarded as a declaration of such parent or rela- 
tive in a matter of pedigree. . . . Inscriptions on 
tombstones and other funeral monuments, engravings on 
rings, inscriptions on family portraits, charts, or pedigrees, 
and the like, are also admissible, as original evidence of the 
same fact.” Greenleaf on Ev., 16th Ed., sec. 114d. Such 
declarations, if publicly exhibited, are admitted upon the 
ground of common assent. It is presumed that the members 
of the family would not permit a false inscription to re- 
main without protest, and that one would not wear a ring 
with an error on it. The conduct of relatives and the mode 
of treatment of those whose pedigree is in question is ad- 
missible. For instance, “if the father is proved to have 
brought up the party as his legitimate son, this amounts to 
a daily assertion that the son is legitimate.” Greenleaf on 
Ev., 16th Ed., sec. 114d. 


§ 264. Weight of Declarations. 
Although hearsay declarations as to pedigree may be open 


to every suspicion, yet this is not ground for their rejection. . 
Eisenlord v. Clum, 126 N. Xe 552, 567, 27 N. E. 1024, Rich- 
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ardson’s Cases in Evidence, p. 375. ‘Family pride may 
have tempted the declarant to allege or deny a relationship 
contrary to the fact; and although persons may be presumed 
to know the facts connected with their own family history, 
yet, as is well known, this presumption is often contrary to 
the fact. Moreover, it is evident that prejudicial and un- 
scrupulous witnesses can give their own coloring to the 
statements which they claim to have heard from persons 
since deceased; and that they can do so with comparative 
impunity from exposure or punishment.” Jones on Ev., 
sec. 317. 


CHAPTER XII. 
BOOK ENTRIES 


§ 265. Generally. 


Declarations in the form of book entries made in the 
regular course of business, though purely hearsay evidence, 
are, under certain conditions, admissible. They are treated 
as an exception to the rule against hearsay, and are admit- 
ted on the ground of necessity and because the fact of their 
having been made in the regular course of business carries 
with it some guarantee of trustworthiness. The exception 
embraces two classes of book entries; first, shop book en- 
tries, which are made in the books of the parties to the ac- 
tion by the parties themselves; and secondly, entries made 
in the regular course of business by those not parties to the 
action. While these two classes are closely related in prin- 
ciple, they are not identical, for the requisites for their ad- 
mission as evidence are not the same. The former is ad- 
mitted under the Shop Book Rule; the latter, as entries 
made in the regular course of business. In both cases, 
where the requirements for admission are fully met, the 
books become primary and independent evidence. This use 
of shop books as primary evidence must be carefully 
distinguished from the rule allowing entries in account 
books to be used to refresh the recollections of a witness 
who made them, or, when they fail to refresh his recollec- 
tion, to be read in evidence, if he will testify that the entries 
were correct when made. In such cases, the books of ac- 
count are used as merely auxiliary evidence. 


THE SHOP BOOK RULE 


§ 266. The Rule. 


To permit books of account to be given in evidence in 
favor of the party whose books they are and who made the 
entries, it must appear 
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1. That the party kept no clerk; 

2. That some of the articles charged have been de- 
livered; 

3. That the books produced are the account books of the 
party ; 

4, That he keeps fair and honest accounts, and this by 
those who have dealt and settled with him. 

The rule is thus stated in the leading case of Vosburgh v. 
Thayer, 12 Johns. (N. Y.) 461, Richardson’s Cases in Evi- 
dence, p. 401, and has been closely followed in this state 
down to the present time. Swan v. Warner, 197 N. Y. 190, 
90 N. E. 480. 


§ 267. Reasons for Rule. 

The Shop Book Rule is based upon necessity (a) because 
when the rule was adopted, a party in interest could not 
testify in his own behalf, and (b) because conditions may 
arise which leave a party without other evidence than his 
own statement in books. 

Although the Shop Book Rule was established at a time 
when parties to an action were not allowed to be witnesses, 
the subsequent legislation (Civil Practice Act, sec. 346) 
which removed that disqualification and authorized parties: 
to testify in their own behalf has not deprived them of the 
right to introduce their books of account in evidence. Tom- 
linson v. Borst, 30 Barb. (N. Y.) 42; Smith v. Smith, 163 
N. Y. 168, 57 N. E. 300, 52 L. R. A. 545, Richardson’s Cases 
in Evidence, p. 402. 


§ 268. Application of the Shop Book Rule. 


The Shop Book Rule “was intended for cases of small 
traders who kept no clerks, and was confined to transactions 
in the ordinary course of buying and selling or the rendi- 
tion of services.” Smith v. Rentz, 181 N. Y. 169, 176, 30 
N. E. 54, 15 L. R. A. 138. In Tomlinson v. Borst, 30 Barb. 
(N. Y.) 42, 44, the Court said that the rule applied to books 
of the “farmer, mechanic, professional man, or merchant.” 
An attorney’s book of accounts may be introduced in evi- 
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dence under the Shop Book Rule; also, the account of a 
physician. Rexford v. Comstock, 3 N. Y. S. 876; Foster v. 
Coleman, 1 E. D. Smith (N. Y.) 85. But the rule was not 
applied in a broker’s action against his principal. Rath- 
borne v. Hatch, 80 App. Div. 115, 80 N. Y. S. 347. The rule 
is not applicable to the business of a corporation. Congdon 
& Aylesworth Co. v. Sheehan, 11 App. Div. 456, 42 N. Y. S. 
255. 


§ 269. Nature of Transactions. 

The records in the books must relate to sales and services. 
Cash loans or other cash transactions cannot be proved un- 
der the Shop Book Rule by stub entries in a check book or 
cash book entries. Smith v. Rentz, 131 N. Y. 169, 30 N. E. 
54,15 L. R. A. 188, Richardson’s Cases in Evidence, p. 353; 
Simons v. Steele, 82 App. Div. 202, 81 N. Y. S. 737. 


§ 270. Single Transactions. 

The books are not admissible for single transactions, as 
in such cases there exist no regular dealings between the 
parties. Vosburgh v. Thayer, 12 Johns. (N. Y.) 461, Rich- 
ardson’s Cases in Evidence, p. 401; Corning v. Ashley, 4 
Denio (N. Y.) 354. 


§ 271. . Death of Party Not Essential. 

-The Shop Book Rule has no connection with the rules 
which relate to the declarations of deceased persons. The 
party whose books are offered in evidence may be in court. 
On the other hand, his death or insanity does not render 
the entries inadmissible. Holbrook v. Gay, 6 Cush. (Mass.) 
215. The entries, however, must be properly authenticated 
by the bookkeeper, or, in case of his death or other disabil- 
ity, by proof of his handwriting. 22 C. J., p. 865. 


§ 272. Effect of Death of Adverse Party. 
The Civil Practice Act, sec. 347, which provides that 
a party or person interested in an action shall not be ex- 
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amined as a witness in his own interest against the personal 
representatives of a deceased person concerning a personal 
transaction with the deceased, does not preclude such a 
person from putting his account books in evidence under 
the Shop Book Rule, for the reason that the books are 
primary and independent evidence, and it is only the wit- 
ness who is disqualified under this section. Young v. Luce, 
21 N. Y. S. 225. But it has been held that the testimony 
of such a party may not be used to supply the necessary 
preliminary proof required for the admission of the books. 
Davis v. Seaman, 64 Hun 572, 19 N. Y. S. 260. In Bellows 
v. Bender, 87 Misc. 187, 149 N. Y: S. 548, Richardson’s 
Cases in Evidence, p. 844, the Court expressed the opinion 
that a party is not disqualified under section 347 from tak- 
ing the stand and identifying his book of accounts and testi- 
fying that he kept no clerk and that it was his custom to 
make regular entries in these books in the usual course of 
business, but held that such a party should not be permitted 
to testify concerning the account with the deceased or any- 
thing pertaining thereto. Such evidence may, of course, be 
supplied by other witnesses. The Court said, at p. 193: 


“Where it becomes necessary for a party to identify his 
books of accounts and to testify that he kept no clerk and 
that his custom was to make entries therein in the usual 
course of business, with regularity, I see no reason why 
such testimony should be regarded as circumventing section 
829 of the Code of Civil Procedure. (Civil Practice Aet, 
sec. 347.) Standing alone it proves nothing, for such testi- 
mony by a party is but preliminary to the more important 
testimony of persons who settled their accounts with him 
by his books. In the case of a physician, the book should 
show visits to patients, regularly entered in the course of 
professional duties ; their total number furnishes a basis for 
proof by other physicians of value according to the accus- 
tomed charges in the locality, and when coupled with inde- 
pendent evidence that some of the visits were actually made 
and that other patients had settled their accounts with the 
physician from his books, the entries of his visits or at- 
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tendance upon them therein stated being correct and true, 
a physician’s book of visits is then open for the inspection 
of the court, and, if found free from suspicion and sufficient- 
ly orderly to convey intelligence upon perusal, the book be- 
comes competent evidence of the visits before the court or 
jury, as the case may be.” 

See cases collected in 6 A. L. R. 757, note. 


PRELIMINARY PROOF 


§ 273. Necessity of Preliminary Proof. 

A proper foundation must be laid, before the shop books 
are offered in evidence, by proof that the essentials of the 
rule, as laid down in Vosburgh v. Thayer, 12 Johns. (N. Y.) 
461, have been met. 


§ 274. Party Kept No Clerk. 

The necessity for showing that the party had no clerk has 
led to considerable discussion of what constitutes a ‘‘clerk”’ 
within this rule. Under present conditions this requirement 
seems highly technical but it can be readily understood in 
the light of the conditions existing at the time when the rule 
originated. It must be remembered that a party was then 
entirely disqualified from testifying in his own behalf. Un- 
less he had someone who could testify for him, he had no 
means of proving his case. The Shop Book Rule was evolved 
to meet this necessity. The books were received in evidence 
only in aid of those who had no other means of proof. If 
the merchant or professional man had a clerk who had suf- 
ficient knowledge of the facts to enable him to testify for 
him, he did not fall within this class. A clerk, therefore, is 
one who has such general knowledge of the business as 
would enable him to testify concerning the transactions in 
question. In holding that one who occupies the isolated 
position of bookkeeper is not a clerk, the Court of Appeals 
said, in McGoldrick v. Traphagen, 88 N. Y. 334, Richard- 
son’s Cases in Evidence, p. 404: 

“The clerk intended was one who had something to do 
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with and had knowledge generally of the business of his em- 
ployer in reference to goods sold or work done, so that he 
could testify on that subject. It evidently means an em- 
ployee whose duty it is to attend to the details of business 
and thus is able to prove an account, and not one who from 
his isolated position as a bookkeeper, can have but little 
means of knowledge personally as to the transactions done, 
or information relating thereto, except what is mainly de- 
rived from others.” See, also, Sickles v. Mather, 20 Wend. 
(N. Y.) 72, 82 Am. Dec:.521; Smith -v. Smith; 163 Nays 162, 
57 N. E. 300, fully annotated 52 L. R. A. 545, Richardson’s| 
Cases in Evidence, p. 402; Van Name v. Barber, 115 App. 
Div. 593, 100 N. Y. S. 987. In the recent case of Shmargon 
v. Rosenstein, 192 App. Div. 148, 182 N. Y. S. 348, the 
Appellate Division has attempted to extend the rule some- 
what in order to render it applicable to modern business 
methods. The plaintiff was a retail dealer in groceries and 
meats. He kept three clerks. The books of account which 
plaintiff introduced in evidence consisted of day books and 
ledgers, the entries in which were regularly made from sales 
slips upon which it was the practice of the plaintiff and his 
clerks to note sales and deliveries as made. Plaintiff’s evi- 
dence fully satisfied all of the requirements laid down in 
Vosburgh v. Thayer, 12 Johns. (N. Y.) 461, except the con- 
dition with respect to keeping no clerk. In discussing this 
condition the Court said, at p. 461. 


“In the case of a small trader having not more than one 
employee, the ‘no clerk’ conditions as interpreted by the Mc- 
Goldrick decision presents no difficulty. The case which 
now frequently arises is that of an employer having a num- 
ber of employees, each of whom has knowledge specially of 
a part of the business of his employer, none of whom has 
knowledge ‘generally’ of that business as a whole. In such 
a case does a party employ ‘no clerk,’ so that his books are 
arbitrarily receivable, in spite of the fact that in reference 
to many of the items recorded an employee might give direct 
testimony? Or is such an employee a ‘clerk’ within the 
meaning of, the condition, because his knowledge in refer- 
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ence to particular items is to that extent general, so that the 
books are wholly inadmissible? It seems to me that neither 
result need follow. Having regard to the principle of neces- 
sity, which gave rise to the shop book exception and re- 
stricted its use to cases where direct testimony was unavail- 
able, the rule must be that, in all cases of the character as- 
sumed, the books are receivable, provided the knowledge of 
the clerks, as to a part of the transactions recorded or as to 
the correctness of some of the entries, if available, is first 
exhausted.” 

Under the ruling in this case, then, it appears that if the 
party kept several clerks, each of whom was acquainted 
with some part of the business or had personal knowledge 
of some of the transportations involved, these clerks must 
first be called and examined, after which the account books 
will be received in evidence. 


§ 275. That Some of the Articles Charged Have Been 
Delivered. 

This requirement is satisfied by showing that some of the 
articles, etc., were delivered, or that some of the services 
were actually rendered. This proof must be independent 
of the books. The evident purpose of this requirement is 
that there shall be some proof of at least some part of the 
account before the account books are admitted as proof of 
the balance. Proof of a single item would be sufficient. 
Conkiin vy. Stammier, 2. Hilt. (N.. Y.).422:°17. How. Pr. 
(N. Y.) 399; Morrill v. Whitehead, 4 E. D. Smith (N. Y.) 
239; Swan v. Warner, 197 N. Y. 190, 90 N. E. 480. 


§ 276. That the Books Produced are the Account Books 
of the Party. : 

There can be no difficulty in satisfying the requirement 
that the books produced are the account books of the party. 
This is usually proved by the testimony of the party himself. 
If he is dead or incompetent, his bookkeeper or anyone 
familiar with his habits of doing business may identify the 
books. The rule requires the production of the books of 
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original entry. What are books of original entry? The rule 
is satisfied if the account book sought to be introduced is 
shown to be the first permanent record of the transactions 
in question, if made within a reasonably short time after 
the transactions themselves, although the items may have 
been taken from some temporary memoranda upon a slate, 
day-book, or slip of paper. See cases collected in 52 L. R. 
A. 576, note. Thus, where the entries were first made on 
slips of paper or on a slate by the person doing the work or 
making the delivery, and then transferred to the books by 
the party or by his bookkeeper, the books to which such 
entries were transferred constitute books of original entry. 
McGoldrick v. Traphagen, 88 N. Y. 334, Richardson’s Cases 
in Evidence, p. 404. Again, where the entries in an account 
book were made from an order book in which were recorded 
solicited orders by an employee, whose duty it was to secure 
such orders and deliver the goods, it was held that the ac- 
count book was a hook of original entry. Van Name v. 
Barber, 115 App. Div. 593, 100 N. Y. S. 987. It must be 
shown, however, that the entries were correctly made. 
Hurley v. Macey, 94 App. Div. 9, 87 N. Y. S. 924; Shmar- 
gon v. Rosenstein, 192 App. Div. 148, 182 N. Y. 8. 343. 

Where the original account or a portion of it has been lost 
or destroyed, a copy is admissible as secondary evidence. 
It must, of course, be satisfactorily shown that the copy is 
a correct copy of the account. Hodnett v. Gault, 64 App. 
Div.t65 71 IN Yess So Le. 


§ 277. That He (the party) Keeps Fair and Honest Ac- 
counts, and This by Those Who Have Dealt and Settled with 

im, 

There must be some evidence by those who have dealt 
with the party whose books are offered in evidence that he 
keeps honest books of account. But the testimony of one 
witness is sufficient for this purpose. There is some ques- 
tion, however, as to the exact nature of the testimony re- 
quired to satisfy this condition. Many cases hold that a 
strict application of the rule requires that the witness must 
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be able to testify that he has settled his accounts by the 
books and found them correct, and not merely that he has 
_ received bills and paid them, believing them to be correct or 
relying upon the honesty of the party who rendered them. 
McGoldrick v. Traphagen, 88 N. Y. 334, Richardson’s Cases 
in Evidence, p. 404; Beatty v. Clark, 44 Hun 126; Walbridge 
v. Simon, 138 Misc. 634, 34 N. Y. S. 939; Powell v. Murphy, 
18 App. Div. 25, 45 N. Y. S. 374, Richardson’s Cases in Evi- 
dence, p. 420; Wright v. Hicks, 61 App. Div. 489, 70 N. Y. 
S. 675. As it seldom happens that customers actually see 
the books, this distinction becomes of great practical im- 
portance to the party who seeks to introduce his books in 
evidence under the Shop Book Rule. The Court of Appeals 
has held that the rule was satisfied by testimony of a book- 
keeper for a firm that had purchased coal from the plain- 
tiff on credit that he had “settled with him according to his 
books and according to our own four or five times and al- 
ways found them to be correct.” Smith v. Smith, 163 N. 
Y. 168, 57 N. E. 300, fully: annotated 52 L. R. A. 545, 
Richardson’s Cases in Evidence, p. 402; also that the rule 
was sufficiently complied with by testimony of plaintiff’s 
own bookkeeper that he himself had an account with the 
plaintiff which he has settled from the books and found 
them to be correct. McGoldrick v. Traphagen, supra. 


§ 278. Weight of Books as Evidence. 


The reception of the books in evidence is not conclusive 
of their contents. Their trustworthiness is to be tested and 
weighed the same as other evidence. The New York Court 
of Appeals has said: ‘‘As evidence, which is manufactured 
by the party, they should be received with caution; but that 
is an objection which goes to the weight of evidence and 
not to its admissibility which is to be determined solely with 
reference to the foundation which has been laid for it. 
Their admission in evidence is, of course, not authoritative 
as to their contents; for the conclusion as to their credit will 
depend upon their appearance, the manner of their keeping, 
and the character of him who offers them.” Smith v. 
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Smith, 163 N. Y. 168, 171, 57 N. E. 300, 52 L. R. A. 545, 
Richardson’s Cases in Evidence, p. 402. It is, therefore, 
open to the party against whom account books are put in 
evidence to impeach their incredibility in any way he can or 
to contradict them. Lloyd v. Lloyd, 1 Redf. (Nays) sa9o" 
Morrill v. Whitehead, 4 E. D. Smith (N. Y.) 239. 


ENTRIES MADE IN THE REGULAR COURSE OF BUSINESS 


§ 279. Entries. 
Entries in the regular course of business will be dealt 
with under three headings: 


1. The common law rule, which is still the prevailing rule 
in the United States ; 


2. The newly enacted Statutory Rule in New York; 
3. The Federal Rule. 


¢ 


§ 280. Reasons for Rule. 


There are several important classes of book entries 
which, although inadmissible under the Shop Book Rule, 
are surrounded by quite as many guarantees of trustworth- 
iness and for which the necessity of admission in evidence 
is fully as great as those coming under the Shop Book Rule. 
Example of these are found in the various bookkeeping 
systems of large business organizations employing dozens 
or hundred of clerks, each of whom performs some small 
routine duty and no one of whom has personal knowledge 
of the business as a whole; in the priest’s registers of mar- 
riages and baptisms; in the sheets of train dispatchers; the 
books of banks; and countless other illustrations taken from 
the complicated business world of to-day. Such entries are 
ordinarily made pursuant to an established business routine 
by persons who, at the time, may have no motive to falsify 
and are frequently the only available means of proving the 
facts therein stated. From these reasons for this exception 


to the Hearsay Rule are developed certain requirements and 
limitations. 
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§ 281. The Rule. 

To permit book entries to be introduced in evidence under 
this rule it must appear 

1. That the entry was made in the regular course 
of business; 

2. By one in the discharge of his duty or in the 
regular course of his employment or business; 

3. At or reasonably near the time when the recorded 
transaction or event occurred; and 

4, That the entrant had personal knowledge of the 
facts recorded or that the information was communicated 
to the entrant by one who had such personal knowledge and 
whose duty it was to make such report to the entrant. 

The rule is clearly stated and its application well illustrat- 
ed in the leading case of Mayor v. Second Ave. R. R. Co., 
102 N. Y. 572, 7 N. E. 905, Richardson’s Cases in Evidence, 
p. 412. State Bank of Pike v. Brown, 165 N. Y. 216, 59 N. E. 
1, Richardson’s Cases in Evidence, p. 417, furnishes an ex- 
cellent illustration of a case in which book entries were held 
inadmissible simply because no proper foundation had been 
laid by the party seeking to introduce them in evidence. 
Upon a subsequent trial the necessary conditions precedent 
to the admission of the books were complied with and the 
books were properly received in evidence. State Bank of 
Pike v. Brown, 96 App. Div. 441, 89 N. Y. S. 381, aff’d 184 
(N. Y. 517. 

The four principal requirements which must be met be- 
fore book entries can be introduced under this rule will be 
discussed separately. 


§ 282. Regular Course of Business. 

The entry must have been made in the regular course of 
business, 7. e., the regular routine followed in the daily con- 
duct of business. But there is no limitation as to the nature 
of the business or occupation. As has been stated, “An 
entry made in the performance of a religious duty is cer- 
tainly of no less value than one made by a clerk, messenger, 
or notary, an attorney or solicitor, or a physician, in the 
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course of his secular occupation.” Kennedy v. Doyle, 10 
Allen (Mass.) 161. Therefore, a register of marriages, 
kept by a priest or minister, as well as entries made by 
merchants, clerks, bank tellers, etc., is admissible. “It is 
sufficient if the entry was the natural concomitant of the 
transaction to which it relates, and usually accompanies it.” 
Fisher v. Mayor, 67 N. Y. 73. 


§ 283. Duty to Make Entry. 


The entry must have been made by a person in the dis- 
charge of his duty or in the regular course of his business 
or employment and must be a part of a system of entries, 
as distinguished from entries made casually. Thus, a pri- 
vate memorandum, a written report on a railroad accident 
by an employee to his employer, or an entry made in an ac- 
count book, not used for ten years, does not satisfy the re- 
quirements of the rule as to regularity. Mayor v. Second 
Ave. R. R. Co., 102 N. Y. 572, 581, 7 N. E. 905, Richardson’s 
Cases in Evidence, p. 412; Kibbe v. Bancroft, 77 Ill. 18. 


§ 284. Time of Making Entry. 


The entries must be made at or reasonably near the time 
the transaction occurred., No precise time is fixed by the 
rule. What constitutes a reasonable time depends upon the 
circumstances. The purpose of this requirement is to in- 
sure accuracy of recollection at the time the record is made. 
Barker v. Haskell, 9 Cush. (Mass.) 218; Norman Printers’ 
Supply Co. v. Ford, 77 Conn. 461, 59 Atl. 499. 


§ 285. Personal Knowledge of Entrant. 


It must be made to appear that the person making the 
entry had personal knowledge of the facts recorded, or that 
information was communicated to the entrant by one en- 
gaged in the business, and who had personal knowledge, 
and whose duty it was to transact the business and make a 
report thereof to the person making the entry. Thus, if 
A testifies that he made the entries in accordance with state- 
ments made to him by B, and B testifies that such state- 


BOOK ENTRIES 185 


ments were true, the entries are admissible, though A has 
no personal knowledge of the facts reported. The courts of 
this state are most strict, however, in insisting that every 
link in the chain of testimony be supplied so that it definitely 
appears that each item included in the book entries, sought 
to be introduced in evidence, was supplied by one who had 
personal knowledge of the facts. The case of Mayor v. 
Second Ave. R. R. Co., 102 N. Y. 572, 7 N. E. 905, Richard- 
son’s Cases in Evidence, p. 412, is exactly in point. To 
prove the number of days’ work performed and the quantity 
of material used in the repair of a street, the plaintiff 
offered in evidence a time book and a written account of 
material kept by the head foreman. With respect to the 
time book, the head foreman testified that the entries there- 
in were correctly made by him upon the report to him of 
the facts twice each day by two gang foremen. The two 
gang foremen, in turn, testified that they had never seen 
the entries but that they were in charge of the laborers and 
that they had correctly reported to the head foreman each 
day the names of the men who worked and the number of 
hours which each man had worked. This chain of testimony 
was held a sufficient foundation for the admission of the 
time book in evidence. With respect to the account of 
material, however, it appeared that a part of the items were 
furnished to the head foreman by one of the two gang 
foremen, who testified that he had no personal knowledge 
of the amount of stone which had been delivered but that 
he had accepted the count of the carman and that his reports 
to the head foreman were based upon the reports of the 
carman to him. The Court of Appeals pointed out that, 
as the carman was not called to testify, the testimony of 
the head foreman and the gang foreman with respect to 
these items were mere hearsay and therefore this portion 
of the account of materials was not strictly admissible. 
See, also, Rathborne v. Hatch, 90 App. Div. 151, 85 N. Y.S. 
768, aff’d 181 N. Y. 520, 73 N. E. 1181; Pneumatic Signal 
Gomvealexas a P. Ry. Co., 216 N.Y. 374, 110 N. E771; 
Kent v. Garvin, 1 Grey (Mass.) 148. 


186 LAW OF EVIDENCE 


§ 286. Effect of Death of Entrant or Informant. 


Where the person who made the entries is dead, the en- 
tries will be received in evidence upon proof of the de- 
ceased’s handwriting, together with evidence that the en- 
tries were made by the deceased in the regular course of his 
business or employment. But if the deceased entrant was 
without personal knowledge of the facts recorded, his death 
does not dispense with the requirement of the testimony of 
those who reported the facts to him. Collins v. Carlin, 106 
App. Div. 204, 94 N. Y. S. 317. If, on the other hand, the 
person who furnished the information to the entrant is 
dead, the entries will be admitted upon the testimony of the 
entrant that they were made by him in the regular course 
of business and that they correctly represent the report of 
the deceased informant. American Surety Co. v. Pauly, 72 
Fed. 470, aff’d 170 U. 8. 1838, 42 Law. Ed. 977, 18 Sup. Ct. 
Rep. 552. Notwithstanding the death of both entrant and 
informant, the books or entries may be admitted in evi- 
dence upon proof of the regular course of business in ac- 
cordance with which the entries were made, together with 
proof of the death of the entrant and of the person or per- 
sons who furnished the information to him. If it is shown 
that the entrant or person furnishing the information has 
since become insane or that he is beyond the jurisdiction of 
the court and it is impossible to procure his testimony in 
any manner, some cases hold that the entries may be veri- 
fied as in case of death. North Bank v. Abbot, 13 Pick. 
(Mass.) 465, 25 Am. Dec. 334; 22 C. J., p. 884. 


§ 287. Books of Decedent. 


The rule of evidence applicable to entries made by a de- 
ceased person is that all entries or memoranda made in the 
course of his business or duty by anyone who, at the time, 
would have been a competent witness of the fact which he 
registers are admissible even against third persons. | Thus, 
a deceased attorney’s record of the proceedings in a manner 
handled by him were held admissible in an action between 
his client and a third party. Leland v. Cameron, 31 N. Y. 
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115. See, also, Bentley v. Falker, 24 App. Div. 560; Living- 
ston v. Arnoux, 56 N. Y. 507, 518, Richardson’s Cases in 
Evidence, p. 429. The records of a notary public who has 
died or become insane or removed beyond the jurisdiction of 
the court so that his testimony cannot be procured are ad- 
missible to prove due presentment, demand and notice of 
protest. Civil Practice Act, sec. 368, sub. 2. 

It must appear in every case, however, that the entry 
sought to be introduced in evidence was within the scope 
of the business or duty of the entrant and that the facts con- 
tained in the entry were within the personal knowledge of 
the entrant. In the case of Leask v. Hoagland, 205 N. Y. 
171, 98 N. E. 395, the plaintiffs, for the purpose of proving 
that certain checks were given by their testator as loans, 
sought to introduce entries made upon the stubs by the tes- 
tator’s deceased private secretary. The Court of Appeals 
held these entries inadmissible on the ground that the state- 
ment with respect to the nature of the transaction was not 
required in performing the clerical duty of noting the data 
of the check to be drawn; and more particularly on the 
ground that there was no evidence showing, or permitting 
the inference, that the fact so recorded was within the per- 
sonal knowledge of the deceased secretary. As the state- 
ment was purely hearsay, the secretary, if living, would not 
be a competent witness to testify to the fact contained 
therein, and therefore his death could not have the effect 
of rendering his written memorandum admissible. 


§ 288. Production of Original Books. 

The best evidence rule applies no less to entries made in 
the regular course of business than to other writings. 
Clark v. Bullock, 2 N. Y. S. 408. The book entries sought 
to be introduced in evidence must be shown to be the first 
permanent record of the transaction involved. 

The making of a temporary entry on slips of paper or in 
a memorandum book, for convenience until a permanent 
book entry can be made, will not deprive the subsequent 
entry of its character as an original entry. Van Wie v. 
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Loomis, 77 Hun 399, 28 N. Y. S. 803; Kent v. Garvin, 1 
Grey (Mass.) 148. Entries on time and material cards, 
made contemporaneously with doing the work, although not 
transcribed in a book, are nevertheless admissible as orig- 
inal entries. N. Y., N. H. & H. R. R. Co. v. Baldwin- 
Universal Consolidated Co., 124 Misc. 651, 207 N. Y. S. 799. 
Card index and loose leaf systems are admissible as entries 
in the regular course of business when they constitute the 
original, permanent or only records. Haley & Lang Co. v. 
Del Vecchio, 36 S. D. 64, 153 N. W. 898. 

After a proper foundation has been laid, a copy should be 
admitted as secondary evidence. 


§ 289. Book Entries Not Admissible to Prove Contract. 


Book entries are not admissible for the purpose of prov- 
ing the terms of a special contract. For this purpose they 
would be mere self-serving declarations in favor of the 
party offering the books. They are admissible only for the 
purpose of proving the items of an account or the events 
which took place in the usual course of business dealings. 
22 C. J., p. 878; Griesheimer v. Tanenbaum, 124 N. Y. 650, 
26 N. E. 957. 


NEW YORK STATUTE 


§ 290. The Statutory Rule in New York. 


The New York statute. The Laws of 1928, Chap. 532, 
provide for the admissibility of certain records. This 
chapter amends the Civil Practice Act by adding a new 
section designated as 374a. Memoranda or records of any 
act, transaction, occurrence, or event shall be admissible in 
evidence if the trial judge shall find that it was made in the 
regular course of business, and that the memorandum was 
made at the time of such occurrence or event or at a reason- 
able time thereafter. Lack of personal knowledge by the 
entrant may be shown to affect the weight of the evidence, 
but it shall not affect its admissibility. The statute in- 
cludes every business, profession, occupation, and calling of 
every kind. It is impossible to predict with accuracy the 
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changes which the statute makes. It seems certain, how- 
ever, that the element of personal knowledge previously re- 
quired, as well as the duty of entrant to make the entries, 
has been dispensed with. Evidently a problem will be pre- 
sented as to whether the statute makes it possible for a 
party to introduce a memorandum of a conversation in 
which he engaged, for the sole purpose of supporting his 
own testimony. 


§ 291. Federal Rule. 


Early federal cases follow the New York common law 
rule. Chaffee & Co. v. United States, 18 Wall. (U. S.) 
516, 21 Law. Ed. 908. Recent federal authorities, how- 
ever, show a marked tendency to relax the rule to some 
extent, especially in the case of books and records of public 
service corporations, where the safe conduct of important 
public utilities depends on the care and accuracy with which 
the records in question are kept and where the method of 
keeping books is largely prescribed by public authorities 
and the books are constantly open to official supervision and 
inspection. Consolidated Gas Co. of N. Y. v. Newton, 267 
Fed. 231, 242, aff’d 258 U.S. 165, 66 Law. Ed. 538, 42 Sup. 
Ct. Rep. 264. The case of Chesapeake & O. Ry. Co. v. 
Stojanowski, 191 Fed. 720, Richardson’s Cases in Evidence, 
p. 421, is in point. The question at issue was whether the 
train from which the plaintiff claimed to have been thrown 
was, in fact, in the Eagle Mountain station at the time when 
the plaintiff claimed the accident occurred. Upon this point 
the defendant offered in evidence its train sheet, showing 
the arrival and departure of trains at stations upon the day 
of the accident. It was produced by the train dispatcher, 
who testified that the entries were in his handwriting; that 
the movements of trains were reported to him by telephone 
by the operators at the different stations as the trains ar- 
rived and departed, and that he thereupon made the en- 
tries in the train sheets; that this work was a part of his 
regular duty; and that he, as the train dispatcher, con- 
trolled the meeting points of trains and in so doing neces- 
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sarily relied upon the entries in the train sheets. The evi- 
dence was objected to on the ground that the various opera- 
tors who observed the movements of the trains and tele- 
phoned the information to the dispatcher had not been 
called. The Court held that, in view of the fact that the 
safe conduct of the railroad and the lives of hundreds of 
people depended on the accuracy of this train sheet and 
there was, therefore, every incentive to each employee tak- 
ing part in the accumulation of this information to be sure 
of its accuracy, the testimony of the train dispatcher alone 
was a sufficient foundation for the admission of the train 
sheet in evidence. In the recent case of Kings County 
Lighting Co. v. Nixon, 268 Fed. 148, aff’d 258 U. S. 180, 
66 Law. Ed. 550, 42 Sup. Ct. Rep. 268, the Court, in ad- 
mitting the account books of a gas company, placed its 
decision upon the .Jbroader ground, argued by Professor 
Wigmore (Wigmore on Ev., sec. 1530), that in cases where 
many persons have been concerned in the preparation of an 
account, some of whom may be unknown and others un- 
available as witnesses, the practical inconvenience of pro- 
ducing these persons on the witness stand plainly out- 
weighs the probable utility of so doing. This case was 
followed in the N. Y. & Queens Gas Co. v. Newton, 269 
Fed. 277, aff’d 258 U. 8. 178, 66 Law. Ed. 549, 42 Sup. Ct. 
Rep. 268, in which the Court used the following language: 


“Common law proof of each and every of the thousands 
of items of the plaintiff’s books of accounts would result 
in a practical denial of justice. The defendants had full 
facility to examine into and test the accuracy of the books. 
Capable cross-examination rarely fails to disclose errors, 
omissions and inaccuracies, and injustice is rarely done in 
a case like this, where there has been full opportunity for 
examination.” 


CHAPTER XIIL. 
DECLARATIONS AGAINST INTEREST 


§ 292. General Rule. 


Another exception to the rule excluding hearsay evidence 
has been broadly stated to be that: “the declarations of a 
person since deceased, against his interests as well as of 
other incidental and collateral facts and circumstances con- 
tained in it, are admissible in evidence, irrespective of the 
question whether any privity existed between the declarant 
and the person against whom it is offered, provided the de- 
clarant had peculiar means of knowing the matters stated, 
that he had no interest to misrepresent it, and that it was 
opposed to his pecuniary or property interest.” McDonald 
v. Wesendonck, 30 Misc. 601, 605, 62 N. Y. S. 764. See, 
also, Lyon v. Ricker, 141 N. Y. 225, 36 N. E. 189, Richard- 
son’s Cases in Evidence, p. 424; Tompkins v. Fonda Glove 
Lining Co., 188 N. Y. 261, 80 N. E. 933, Richardson’s Cases 
in Evidence, p. 427; Editorial New York Law Journal, 
April 15, 1925. 


§ 293. Reason for Rule. 

Here again, as in the other exceptions, we find the reason 
for the exception based upon the necessity principle and the 
circumstantial guarantee of trustworthiness. The neces- 
sity of the case is the unavailability of the declarant, due 
to his death; and the circumstantial guarantee is the im- 
probability that a person would make a false statement 
which would be against his pecuniary interest. It may fre- 
quently happen that such statements are the only available 
means of proof, and because of the presumption of truthful- 
ness of the declarations, are admitted, although the sanction 
of an oath and the test of cross-examination are wanting. 


§ 294. Requisities of Declaration. 
In order that a declaration against interest may be re- 
ceived in evidence, it must appear that 
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1. The declarant is dead; 

2. The declaration was against the pecuniary in- 
terest of the declarant, at the time when made; 

3. The declarant had competent knowledge of the 
facts; and 

4, There was no probable motive to misrepresent the 
facts. 


§ 295. Death of Declarant. 

In this exception, the rule is almost universally stated to 
be that the declarant must be dead. It would seem that 
unavailability due to causes other than death might well be 
recognized, and, in a few cases in other jurisdictions, such 
declarations have been received upon proof that the de- 
clarant was physically or mentally incompetent or unavail- 
able on account of absence from the jurisdiction of the 
court. Many authorities, however, adopt the strict view 
that it is only when the declarant is dead that his declara- 
tions can be’received. 22 C. J., p. 232. The precise ques- 
tion seems never to have been raised in the courts of this 
state, but the statement is made unqualifiedly in numerous 
opinions that the declarations of a deceased person are ad- 
missible in evidence when shown to have been against the 
pecuniary interest of the declarant when made. Tompkins 
v. Fonda Glove Lining Co., 188 N. Y. 261, 80 N. E. 933, 
Richardson’s Cases in Evidence, p. 427; Lyon v. Ricker, 141 
N. Y. 225, 36 N. E. 180, Richardson’s Cases in Evidence, p. 
424; N. Y. Water Co. v. Crow, 110 App. Div. 32, 96 N. Y. 
©. 899, aff'd 187_N. Y. 516, 79 N. E. 1112; McDonald vy. 
Wesendonck, 30 Misc. 601, 62 N. Y. S. 764. 


§ 296. Against Pecuniary Interest. 


The declaration or statement must be against the pe- 
cuniary or proprietary interest of the declarant. It must be 
a money or property interest which is prejudiced by the 
statement, to bring it within the exception. For example, 
the declarant may acknowledge his indebtedness to another, 
or state that nothing is due him from a certain person, or 
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acknowledge the receipt of money or property, or admit that 
he has converted funds to his own use, or that he owes more 
than his apparent share of an obligation, or that he is sole 
debtor under an instrument which ostensibly binds others 
as well as himself. These are all illustrations of declara- 
tions which are against the pecuniary interest of the declar- 
ant at the time when made. For citation of numerous cases 
illustrating each of these propositions, see Chamberlayne’s . 
Modern Law of Hv., Vol. IV;, sec. 2774; 22 C. J., p. 233. 
Similarly, declarations of a deceased person, made when in 
possession of real property in reference to his title thereto, 
such as that he has conveyed it by deed or holds it in trust 
or as a tenant for life, are admissible because they were 
against the proprietary interest of the declarant at the time 
when made. Lyon v. Ricker, 141 N. Y. 225, 36 N. E. 189, 
Richardson’s Cases in Evidence, p. 424; N. Y. Water Co. v. 
Grove iol App. Div. 32,.96 N. Y..S. 899, ail’d 187 N. Y. 
516, 79 N. E. 1112; McClellan v. Grant, 88 App. Div. 599, 
So, Yes. 208 af dist N: Y..581, 74:N. ©. 1119. ‘The 
same rule applies to declarations of a deceased person in 
derogation of his apparent title to personal property, ex- 
cept where such declarations are excluded under the rule 
of Paige v. Cagwin, 7 Hill (N. Y.) 361, 42 Am. Dec. 68, 
which will be discussed in the chapter on Admissions. 
People v. Storrs, 207 N. Y. 147, 100 N. E. 780, 45 L. R. A. 
(N. 8S.) 860. 

Declarations against interest also include statements 
affecting a person’s right of action arising out of the neg- 
ligence of another. Thus, declarations of a deceased person 
as to the cause of an injury which resulted in his death, 
tending to exculpate his employer from the charge of neg- 
ligence respecting the injury, are competent against his ad- 
ministratrix. Dixon v. Union Iron Works, 90 Minn. 492, 
97 N. W. 375; Georgia Railroad & Banking Co. v. Fitz- 
gerald, 108 Ga. 507, 34S. E. 316. 


The fact that the declaration alleged to have been made 
would subject the declarant to a criminal liability is held not 
to be sufficient to constitute it an exception to the rule 
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against hearsay evidence. Donnelly v. United States, 228 
U. S. 243, 57 Law. Ed. 830, 33 Sup. Ct. Rep. 449. This is 
well illustrated by the celebrated Sussex Peerage Case, 11 
Cl. & Fin. 85, 8 Eng. Rep. 1034, where, for the purpose of 
proving a marriage, the statements of a clergyman, since 
deceased, who had performed the ceremony at Rome, were 
offered in evidence, on the theory that they were against his 
interest, since they were admissions that he had violated a 
statute and exposed himself to a prosecution for penalties. 
The statements were rejected on the ground that the in- 
terest of the declarant was not a pecuniary interest within 
the rule. The Court said: ‘To say, if a man should con- 
fess a felony for which he should be liable to prosecution, 
that therefore, the instant the grave closes over him, all that 
was said by him is to be taken as evidence in every action 
and prosecution against another person is one of the most 
monstrous and untenable propositions that can be ad- 
vanced.” Many cases have excluded confessions of persons 
since deceased. Commonwealth v. Chance, 174 Mass. 245, 
54 N..E. 551; Hauk v. State, 148 Ind. 238, 46 N. E. 127; 
Donnelly v. United States, supra. Professor Wigmore 
argues that the doctrine should be extended to include a 
penal interest. Wigmore on Ev., sec. 1476. See, also, dis- 
senting opinion of Mr. Justice Holmes in Donnelly v. United 
States, supra. * 

“The interest of the declarant must have been so obvious 
and direct as presumably to have been present in his mind 
at the time of the declaration.” 22 C. J., p. 234. Declara- . 
tions made prior to acquiring interest, or subsequent to 
parting with it, are not against interest, because no in- 
. terest existed at the time the statements were made. 
Hutchins v. Hutchins, 98 N. Y. 56, 64, Richardson’s Cases 
in Evidence, p. 444. 


In many instances the same declaration may be in favor 
of the declarant or against his interest, according to the , 
facts existing at the time. For example, if the declarant 
denied his partnership with another, whether or not the 
statement constituted a declaration against interest would 
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depend upon the solvency or insolvency of the firm at the 
time. Declarations of a deceased policy holder, acknowledg- 
ing liability on a premium note, were held inadmissible 
since the suit was on the policy. But if the suit had been 
on the note against the estate of the maker, the declaration 
would have been admissible, as being against interest. Mut. 
Life Ins. Co. v. Logan, 87 Fed. 637. 


§ 297. Declarant’s Knowledge of Facts. 


The declaration must be of a fact of which the declarant 
was personally cognizant. 22 C. J., p. 235. 


§ 298. No Motive to Misrepresent the Facts. 


Another qualification of this exception to the rule against 
hearsay evidence is that the declarant must have had no 
ulterior purpose in making the statements. It must be 
shown that they were made at a time when there could have 
been no thought of their subsequent use as evidence. Some 
authorities hold that the declarations, to be admitted in 
evidence, must have been made before there was any con- 
troversy as to the matter to which they relate. But the 
better reasoned authorities hold that the true test is not 
whether the declarations were made ante litem motam, but 
whether they were made under circumstances justifying 
the conclusion that there was no probable motive to falsify 
the facts declared. 


The fact, therefore, that a statement was made after a 
controversy has begun would not alone be sufficient to ex- 
clude it, although it might be a material circumstance to 
enable the court to determine whether there was any prob- 
able motive for the declarant to falsify. The question of 
motive must be determined by the facts of each particular 
case. Halvorsen v. Moon & Kerr Lumber Co., 87 Minn, 
18, 91 N. W. 28. The very fact that such declarations must 
be against interest excludes all thought of a false motive 
to misrepresent the facts. For example, indorsements of 
payments on notes, bills, bonds, etc., may be received as 
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declarations against interest, unless the case is one in which 
the debt would have been barred by the Statute of Limita- 
tions had it not been kept alive by the payment evidenced 
by the indorsements. In the latter case it is evident that 
the creditor might find it to his interest to give a false 
credit for a part of the debt for the purpose of reviving the 
debtor’s obligation to pay the remainder. Mills v. Davis, 
113 N. Y. 248, 21 N. E. 68, 8 L. R. A. 394, Richardson’s 
Cases in Evidence, p. 435. 


§ 299. Statement Admissible for All Facts Contained in 
It. 

The entire declaration or statement is admissible, even 
though it includes matter which is collateral and not against 
interest, and, when admitted, it is evidence as to all facts 
stated. In the leading case of Higham v. Ridgway, 10 
East’s Rep. 109, 103 Eng. Rep. 717, it was held that the 
entry of a man-midwife in his books, in the ordinary course 
of his business, of the birth of a child, accompanied by an- 
other entry in his ledger of the charge for the service with 
a memorandum of payment at a subsequent date, was ad- 
missible evidence, of the time of the birth. It was con- 
tended that only the word “paid” was admissible. Lord 
Ellenborough said: “It is idle to say that the word ‘paid’ 
only shall be admitted in evidence without the context which 
explains to what it refers. We must therefore look to the 
rest of the entry to see what the demand was which he 
thereby admitted to be discharged. By the reference to the 
ledger, the entry there is virtually incorporated with and 
made a part of the other entry of which it is explanatory.” 
A written receipt acknowledging the payment of money is 
not only evidential of that fact between third parties, but 
also tends to establish the date of payment; from whom it 
was received; the nature of the claim on which it was paid; 
and, in the case of a tenant, the amount of rental at which 
he holds. Livingston v. Arnoux, 56 N. Y. 507, Richardson’s 
Cases in Evidence, p. 429; McDonald v. Wesendonck, 30 
Mise. 601, 62°N. Y2S.764;,:22°G) Jecpave te 
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§ 300. Declarant May be in Privity with or Stranger to 
Litigants. 


The fact that the declarant is in privity with the litigants 
is immaterial. Livingston v. Arnoux, 56 N. Y. 507. In 
Smith v. Hanson, 34 Utah 171, 96 Pac. 1087, the Court 
said: 


“We have been cited to no case where a declaration 
against interest was excluded because made by a person in 
privity with the parties. To the contrary, we find numerous 
cases where such a declaration of a person since deceased 
was held properly admitted, though the declarant was in 
privity with the party litigant offering the declaration, and 
where it was received not as an admission of one identified 
in interest with a party litigant, but as direct evidence of 
the fact declared. The following are a few of such cases: 
Coffin v. Bucknam, 12 Me. 471; Humes v. O’Bryan & 
Washington, 74 Ala. 64; County of Mahashka v. Ingalls, 
16 Iowa 81; German Ins. Co. v. Bartlett, 188 Ill. 165, 58 
N. E. 1075; Lehman v. Sherger, 68 Wis. 145, 31 N. W. 
733; Taylor v. Witham, 3 Ch. D. 605.” 


§ 301. Form of Declaration. 


The declarations against interest may be either oral or 
written. They may appear in deeds, accounts, memoranda 
receipts, etc. It is not a condition to their admission that 
they be made in the regular cOurse of business, hence, they 
need not be contemporaneous with the act recorded. 22 
Grd... Ds cov. : 


CHAPTER XIV. 
DYING DECLARATIONS 


§ 302. Defined. 


Dying declarations form another exception to the rule 
excluding hearsay evidence and have been thus defined: 
“Dying declarations are statements of material facts con- 
cerning the cause and circumstances of a homicide, made 
by the victim under a solemn conviction of impending 
death.” 10 Am. & Eng. Enc., p. 360. 


§ 303. Reasons for Exception. 


The reasons for admitting dying declarations lie in the 
necessity, due to the unavailability of the declarant as a 
witness, and the fact that frequently the declarant and the 
perpetrator of the crime were the only witnesses to the 
homicide; and in the guarantee of trustworthiness arising 
from the circumstance of impending death. ‘The principle 
upon which dying declarations are received in evidence is 
that the mind, impressed with the awful idea of approach- 
ing dissolution, acts under a sanction equally powerful with 
that which it is presumed to feel by a solemn appeal to God 
upon an oath. The declarations, therefore, of a person 
dying under such circumstances are considered as equiva- 
lent to the evidence of the living witness upon oath.” 
People v. Sarzano, 212 N. Y. 231, 106 N. E. 87, Richardson’s 
Cases in Evidence, p. 491. 


§ 304. Essential Requirements. 


That dying declarations may be admitted as an exception 
to the Hearsay Rule, which excludes all statements not 
tested by oath and cross-examination, it must appear 

1. That the declarant was in extremis; 
2. That the declarant was under a sense of impend- 
ing death, without any hope of recovery; and 
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3. That the declarant, if living, would be competent 
as a witness. 


§ 305. Declarant Must be in Extremis, 


Dying declarations, to be admissible as such, must be 
made in extremis,—when the declarant is at, the very point 
of death. People v. Del Vérmo, 192 N. Y. 470, 85 N. E. 
690, Richardson’s Cases in Evidence, p. 448. One traveling 
around the neighborhood and walking from place to place 
and not in such extremity as to take to his bed, cannot be 
said to be in extremis. McLean v. State, 12 So. (Miss.) 
905. 

But death need not immediately follow the declaration. 
“It is the impression of almost immediate dissolution, and 
not the rapid succession of death, in point of fact, that 
renders the testimony admissible.” Greenleaf on Ev., 16th 
Ed., sec. 158. Yet the time elapsing between the declara- 
tion and death may serve as an exponent of the deceased’s 
belief that his dissolution was or was not impending. While 
the fact that the deceased lived nearly three days after 
making the declaration naturally raises. a doubt which 
would not have existed as to the certainty that the declara- 
tion was made under the shadow of impending dissolution, 
and it does not, under such circumstances, seem so. certain 
as where death follows speedily thereafter, yet this should 
have little effect in determining the question as to the ad- 
missibility of the evidence. People v. Chase, 79 Hun 296, 
29 NAYS. 316, afi d 143 N. Y.:669, 39 N. E..21. An in- 
terval of five months between the making of the declaration 
and the death of the declarant has been held not to de- 
feat the admission of the declaration. State v. Craine, 120 
N. C. 601, 27 S. E. 72. It is not, therefore, essential that 
the dying declaration should have been made while the de- 
clarant was drawing his last breath. In the language used 
by the Court in People v. Chase, supra: 

“Tt is the condition of mind of the declarant which de- 
termines that question. If it appears that the declarant is 
conscious of impending death, and without expectation or 
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hope of recovery, even if the final event is postponed longer 
than had been anticipated, such postponement in no manner 
affects the condition of mind of the declarant at the time 
of making the declaration; nor is the situation of the de- 
clarant less solemn and awful, nor is every motive to falsify 
less completely silent.” 


§ 306. Consciousness of Impending Death. 


The deceased, at the time of the declaration, must have 
been under a sense of approaching death, without any hope 
of recovery. If he has the slightest hope of recovery, his 
statements are inadmissible. 


It is not enough to show that the declarant was in a dying 
condition, and that he nodded assent when told that he was. 
People v. Perry, 8 Abbott’s Prac. (N. 8S.) 27. Thus, if the 
declarant, when making his statement, merely states that 
he “has no hope, at present,” or says, ““Who knows? Per- 
haps I may get well,” or express a hope that ‘God would 
let him live,” his statements negative the idea that all hope 
has been abandoned, and are, therefore, inadmissible as 
dying declarations. People v. Brecht, 120 App. Div. 769, 
LOS NSYoS. 486,%att Gl9Z2Ne Yo 581 So Nh eee 
leving I am near death, and realizing that I may not re- 
cover, I wish to make this my dying statement as to the 
cause of my death, etc.,” was held inadmissible, as slight 
hope of recovery is evidenced. People v. Hodgdon, 55 Cal. 
72, 36 Am. Rep. 30. 

The following declarations, however, have been held suf- 
ficient proof of a sense of impending death: “I am sure to 
die” ; “I am obliged to die” ; “I cannot live and want to 
make a dying declaration” ; “I have no hope of recovery”’ ; 
“T am killed” ; and “I believe I am going to die. I would 
like to live to show you what a good girl I could be, but I 
won’t have the chance.” People v. Chase, 79 Hun 296, 29 
N. Y. S. 376, aff'd 143 N. Y. 669, 39 N. E. 21. 

While declarations of the deceased, showing an abandon- 
ment of all hope and a consciousness of impending death 
are most satisfactory and convincing, yet they do not con- 
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stitute the only means of ascertaining one’s belief as to ap- 
proaching dissolution. A person’s mental condition or be- 
lief, when relevant, may be shown by circumstances. Ter- 
ritory v. Eagle, 15 N. M. 609, 110 Pac. 862, fully annotated 
30 L. R. A. (N. 8.) 391. Thus, consciousness of impending 
death may be shown by the declarant in his sending for a 
priest or spiritual adviser in order that he may receive re- 
ligious consolation and the last rites of his church prepara- 
tory to death. Carver v. United States, 164 U. S. 694, 41 
Law. Ed. 602, 17 Sup. Ct. Rep. 28, Richardson’s Cases in 
Evidence, p. 457; People v. Falletto, 202 N. Y. 494, 96 N. E. 
355. In People v. Stacy, 119 App. Div. 748, 104 N. Y. S. 
615.090 d. 192 N.Y. 517, 85 N._E. 1114, the Court: pointed 
out that, although the declarant’s attending physician had 
held out some hope to her, the fact that she had disposed 
of her only child in expectation of her approaching death 
and had received the last rites of her church clearly in- 
dicated that she had no hope of recovery. 


If the deceased, at the time of making the declaration, had 
abandoned all hope of recovery,.a hope of recovery at a 
subsequent time would not render the declaration incom- 
petent. State v. Turlington, 102 Mo. 642, 15 S. W. 141. 
See, also, Ex parte Meyers, 33 Tex. Crim. Rep. 204, 26 S. 
W. 196. 


§ 307. Competency of Declarant as a Witness. 


If the declarant would be incompetent as a witness if 
living, his dying declarations are inadmissible. Dying dec- 
larations are admitted on the ground that the belief in im- 
pending death is equivalent to the sanction of an oath, and 
the persons making them are considered in the light of wit- 
nesses and stand in the same situation as if they were 
sworn. Therefore, what will exclude the living witness will 
exclude his dying declaration. Donnelly v. State, 26 N. J. L. 
463 ; Chamberlayne’s Modern Law of Ev., Vol. IV, sec. 2827. 


§ 308. In What Class of Cases Admissible. 
Declarations made in extremis are never admissible in 
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civil cases as dying declarations, though they may be re- 
ceived upon other grounds, as, for example, where the state- 
ment involves matter of pedigree, or where they form a part 
of the res gestae. Nor, with but one exception, are they 
ever received in criminal cases other than homicide, and 
then only “where the death of the deceased is the subject 
of the charge and the circumstances of the death are the 
subject of the dying declarations.” Greenleaf on Ev., 16th 
Ed., sec. 156; Wilson v. Boerem, 15 Johns. (N. Y.) 286; 
Waldele v. New York C. & H. R. R. R. Co., 19 Hun 69; 
Barfield v. Britt, 47 N. C. 41, 62 Am. Dec. 190. 


The one exception to the rule that dying declarations 
are applicable only to homicide cases has been created by 
statute. Code of Crim. Pro., sec. 398a, provides, that, in 
prosecutions for abortion, “the dying declarations of the 
woman whose death is produced by any of the means set 
forth in said article (Penal Law, secs. 80 to 82), shall be 
admitted in evidence subject to the same restrictions as in 
cases of homicide.” This changes the common law rule 
laid down in People v. Davis, 56 N. Y. 95. 


- The death which is the subject of the charge must be the 
death of the declarant. Where, therefore, the accused is on 
trial for the murder of one person, it is not competent to 
admit dying declarations of another person who was killed 
in the same affray as the person for whose death the accused 
is on trial, as such declarations can only be received when 
coming from the deceased person for whose murder the 
prisoner is indicted. State v. Fitzhugh, 2 Or. 227. On the 
celebrated trial of Police Lieutenant Becker for the murder 
of Herman Rosenthal, counsel for the defendant offered to 
prove that “Dago Frank,” one of the gunmen who shot 
Rosenthal for hire, immediately before his execution at Sing 
Sing, declared that, so far as he knew, Becker had nothing 
to do with the killing of Rosenthal. Although this state- 
ment was made by one of the principal perpetrators of the 
crime charged, just before going to the electric chair, at a 
moment when death was certain and he could have no hope 
of escape, the Court of Appeals held that it was inadmissible 
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as a dying declaration because of the well established rule 
that no statement can be received in evidence as a dying dec- 
laration unless it is shown to have been made by the victim 
of the homicide for which the accused is on trial. People v. 
Becker, 215 N. Y. 126, 109 N. E. 127, Richardson’s Cases in 
Evidence, p. 470. 


§ 309. Subject of Declarations. 

Dying declarations are admissible only when the circum- 
stances producing and attending the death are the sub- 
ject of the declarations, and they may not properly include 
narratives of past occurrences. People v. Smith, 172 N. Y. 
210, 64 N. E. 814, Richardson’s Cases in Evidence, p. 465; 
State v.. Draper, 65 Mo. 335, 27 Am. Rep. 287; State v. 
Johnson, 41 R. I. 253, 103 Atl. 741. In People v. Smith, 
supra, the Court of Appeals held that dying statements of 
the victim were improperly received in evidence because 
they were a mere narrative of what occurred three hours 
before the murder. 

Dying declarations, like the testimony of living witnesses, 
must be confined strictly to statements of fact and may not 
include expressions of belief or suspicion. People v. Shaw, 
63 N. Y. 36; Jones v. State, 79 Miss. 309, 30 So. 759. Nor 
may they include statements of the existence of enmity be- 
tween the accused and the declarant; nor declarations as 
to previous threats made by the accused. Hackett v. 
People, 54 Barb. (N. Y.) 370. In brief, any part of a dying 
declaration, which is not confined strictly to the facts and 
circumstances of the homicide itself will be excluded. 


§ 310. Form of Declarations. 

The declaration of the deceased may be by words, by 
signs, or in writing. There are no formalities to be ob- 
served. Commonwealth v. Casey, 11 Cush. (Mass.) 417, 
59 Am. Dec. 150. The statement may be made in answer 
to questions, and even leading questions are no objection 
to its admission. Maine v. People, 9 Hun 113. This is due 
to the fact that it is not necessary that the examination 
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of deceased be conducted after the manner of interrogating 
a witness. If the statement is reduced to writing, it may be 
verified or unverified. 


The use of printed forms in obtaining ante-mortem state- 
ments has been disapproved by.our courts. At the head 
of such printed forms the following questions invariably 
appear: “Do you now believe that you are about to die? 
Have you any hope of recovery from the effects of the in- 
jury that you have received?” It has been pointed out that 
amere assent to these questions is not sufficient to establish 
with certainty the fact that the declarant had abandoned 
all hope of recovery. People v. Sarzano, 212 N. Y. 231, 
106 N. E. 87, Richardson’s Cases in Evidence, p. 491. In 
People v. Kane, 213 N. Y. 260, 277, 107 N. E. 655, the Court 
expressed itself as follows: 


“This method of interrogation by reference to printed 
questions is not necessarily objectionable in itself provided 
the questions are put, not in a perfunctory manner, but in 
such a way as to impress the injured person with their true 
character and meaning. On the other hand, if the initial 
inquiry in reference to the patient’s apprehension of death 
is slurred over and we have nothing but a careless assent, 
perhaps expressed only by a nod to the question, whether 
the patient now believes that he is about to die, there is an 
utter absence of the clear and unequivocal expression of the 
certain conviction of impending death which the law has al- 
ways demanded as an essential prerequisite to the admis- 
sion of unsworn declarations of fact which may be used to 
deprive a human being of his life.’ 


§ 311. Best Evidence Rule Applied to Dying Declara- 
tions. 

There is some authority for the view that, the declara- 
tions made by the deceased being verbal, the fact that a wit- 
ness wrote them down at the time gives the writing no 
higher dignity as evidence than the recollection of any wit- 
ness who heard them, and the fact that the writing was 
signed and sworn to by the declarant makes no difference. 
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State v. Whitson, 111 N. C. 695, 16 S. E. 332; State v. Pat- 
terson, 45 Vt. 308, 12 Am. Rep. 200. The weight of author- 
ity, however, supports the rule that, where the dying dec- 
laration has been reduced to writing and the writing signed 
or affirmed by the declarant after its contents have been 
fully made known to him, the writing is the best or primary 
evidence and secondary evidence is inadmissible until the 
non-production of the writing has been satisfactorily ac- 
counted for. Adams v. State, 19 S. W. (Tex.) 907; 56 
L. R. A. 428, note. 


Upon the question of the admissibility of parol evidence. 
to prove a dying declaration where it is shown that a writ- 
ten memorandum thereof has been lost or destroyed, some 
of the cases hold that parol evidence is admissible to prove 
the contents of the lost writing. State v. Clark, 142 La. 
305, 76 So. 722, annotated 2 A. L. R. 1709; whereas others 
hold that it is not oral proof of the contents of the writing 
that is received, but proof of what the deceased said. This 
distinction seems identical in theory with the illustrations 
given in Greenleaf on Ev., 16th Ed., sec. 90. 


§ 312. Admissibility Question for Court. 


Whether a dying declaration was made under circum- 
stances to entitle it to be admitted is a preliminary question 
for the court to determine. That is an issue with which the 
jury has no concern. People v. Smith, 104 N. Y. 491, 10 
N. E. 873; People v. Kraft, 148 N. Y. 631, 48 N. E. 80; 
People v. Brecht, 120 App. Div. 769, 773, 105 N. Y. 8S. 486, 
aff’d 192 N. Y. 581, 85 N. E. 1114; People v. Becker, 215 
N. Y. 126, 147, 109 N. E. 127, Richardson’s Cases in Evi- 
dence, p. 470. 


§ 313. Weight and Credibility of Declarations. 

After the admission of a dying declaration, its weight and 
credibility are for the jury. State v. Valencia, 19 N. M. 118, 
140 Pac. 1119, annotated 52 L. R. A. (N. 8.) 152. “While 
dying declarations, when admitted in evidence, are entitled 
to be considered as having the weight of an oath, they are 
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not of the same value and weight as direct evidence of a 
witness, subject to cross-examination, and whose demeanor, 
when upon the stand, is open to the observation of the jury. 
An instruction, therefore, by the court that such a declara- 
tion should be given all the sanction of evidence which the 
law can give to evidence, constitutes reversible error.” 
People v. Kraft, 148 N. Y. 631, 43 N. E. 80. The Court’s 
charge to the jury upon the subject of dying declarations, 
that “it is the experience of mankind that the premonitions 
of immediate death, from which there is no hope of re- 
covery, are always sufficient to influence persons so situated 
to speak the truth,” was held to be error, in People v. Corey, 
Lb7 IN, Y.-332, SENS BSLO24: 

With the modern trend of thought away from the old- 
fashioned beliefs and superstitions concerning rewards and 
punishments after death, courts have shown an increasing 
tendency to regard dying declarations with caution. A good 
statement of the weight to be given to dying declarations 
as compared with the testimony of living witnesses is found 
in the opinion of the Court in People v. Falletto, 202 N. Y. 
494, 96 N. E. 355, Richardson’s Cases in Evidence, p. 461. 


“Dying declarations are dangerous, because made with no 
fear of prosecution for perjury and without the test of 
cross-examination, which is the best method known to bring 
out the full and exact truth. The fear of punishment after 
death is not now regarded as so strong a safeguard against 
falsehood as it was when the rule admitting such declara- 
tions was first laid down. Such evidence is the mere state- 
ment of what was said by a person not under oath, usually 
made when the body is in pain, the mind agitated and the 
memory shaken by the certainty of impending death. A 
clear, full and exact statement of the facts cannot be ex- 
-pected under such circumstances, especially if the declara- 
tion is made in response to suggestive questions, or those 
calling for the answer of ‘Yes’ or ‘No.’ ” 

After citing instances where dying declarations have been 


proved to be absolutely false, the Court went on to say, at 
p. 500: 


DYING DECLARATIONS 207 


“Tt is well settled, however, that while such evidence 
‘should be received with great caution, dying declarations 
are competent in a criminal prosecution for homicide in so 
far as they state facts, but not opinions, relating to the cir- 
cumstances of the crime and the perpetrator thereof, pro- 
vided a sufficient foundation is first laid. This exception 
to the general rule excluding hearsay evidence is founded 
largely on what is regarded as a public necessity, and the 
rule yields to the exception in order to protect the innocent 
and punish the guilty. As the subject of the homicide can- 
not testify his unsworn statement of what happened to him 
is considered the best evidence obtainable, and hence, is ad- 
mitted as legal evidence in order to prevent injustice, after 
all reasonable precautions have been taken to secure a truth- 
ful statement. Still the law does not regard such evidence, 
when admitted, as of the same value and weight as the testi- 
mony of a witness given in open court under the sanction 
of an oath and under the tests and safeguards which are 
there provided.” 


§ 314. Impeaching or Discrediting Dying Declarations. 


The accused has the right to impeach the deceased 
declarant by any means which the law regards as legitimate 
to employ to impeach a living witness and discredit his testi- 
mony. 16 A. L. R. 411, note. For example, he may show 
that the reputation of the deceased for truth and veracity is 
bad, 16 A. L. R.-414, note; or that the deceased was un- 
worthy of belief because he had been convicted of a crime, 
Liddell v. State, 18 Okla. Crim. Rep. 87, 193 Pac. 52, an- 
notated 16 A. L. R. 405. It was held, in Commonwealth v. 
Cooper, 5 Allen (Mass.) 495, 81 Am. Dec. 762, that, “Dying 
declarations admitted to prove the identity of defendant as 
the person who committed a crime, may be rebutted by evi- 
dence showing that deceased had met and talked with per- 
sons with whom he was well acquainted, and had mistaken 
them at the time for other persons whom they did not re- 
semble, and that he was in the habit of thus mistaking 
persons.” 
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It has recently been held error to exclude evidence’ tend- 
ing to show the deceased’s mental condition, weakness, and 
uncertainty, at the time of making the dying declaration. 
People v. Wilcox, 245 N. Y. 404, 157 N. E. 509. 


Since dying declarations are deemed equivalent to sworn 
statements, on the theory that a man, knowing he was about 
to die, would presumably be afraid to face his Maker with a 
lie upon his lips, the accused is entitled to show the disbelief 
of the deceased in God or in a future state of rewards and 
punishments, for the purpose of affecting the credibility of 
his dying declarations. State v. Rozell, 225 S. W. (Mo.) 
931, annotated 16 A. L. R. 400. 


The courts of the various states have differed widely on’ 
the question of whether or not dying declarations may be 
impeached or contradicted by evidence that the deceased 
declarant had made other inconsistent or contradictory 
statements at other times. 16 A. L. R. 417, note. Numer- 
ous authorities have held evidence of other contradictory 
statements of the deceased declarant inadmissible on the 
ground that no proper foundation can be laid by first call- 
ing them to the attention of the declarant and giving him 
a chance to explain or deny them. The leading case in sup- 
port of this contention is Wroe v. State, 20 Ohio St. 460, 
which has been followed in a number of jurisdictions. The 
weight of authority, however, supports the view that, since 
dying declarations are admitted as exceptions to the rule 
against hearsay evidence on the ground of necessity, and 
since the accused has no opportunity of cross-examining the 
declarant, he should not be prevented from impeaching his 
dying declarations by a technical rule with which it is im- 
possible to comply. In Carver v. United States, 164 U. S. 
694, 41 Law. Ed. 602, 17 Sup. Ct. Rep. 228, Richardson’s 
Cases in Evidence, p. 457, decided in 1897, the United States 
Supreme Court expressly declared the case of Wroe v. State, 
supra, to be contrary to the weight of authority. The ques- 
tion appears not to have been before the courts of New York 
since 1876, when the case of Maine v. People, 9 Hun 113, 
was decided on the authority of Wroe v. State, supra. Since 
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Maine v. People, supra, has never been overruled in this 
state, and since the question has never been carried to the 
Court of Appeals, the New York law on this point is still 
in an unsettled condition, although it seems probable that, 
if the question should again be raised in the higher courts 
of this state, the ruling in the federal case of Carver v. 
United States, supra, would be adopted as the better author- 
Eine 


§ 315. Impeaching Witness Who Testifies to Declarations. 


Obviously, any witness who takes the stand and repeats 
on oath what he heard the deceased declarant say, may be 
impeached like any other witness. See chapter on Examina- 
tion of Witnesses. This living witness who testifies to the 
dying declaration may be shown to have a bad reputation 
for truth and veracity or to be unworthy of belief for other 
reasons, or his testimony may be contradicted. This is an 
entirely different thing from the impeachment of the de- 
ceased declarant. Under proper restrictions both are per- 
missible. 16 A. L. R. 411, note. 

Statements made by a witness when he testified before a 
grand jury as to a dying declaration, are admissible if they 
are inconsistent with the testimony now offered against the 
accused. People v. Wilcox, 245 N. Y. 404, 157 N. E. 509. 


§ 316. Constitutionality. 

The objection has frequently been raised that the rule 
admitting dying declarations is in violation of the constitu- 
tional right of the accused to be confronted with the wit- 
nesses against him in the presence of the court. The courts 
have been unanimous, however, in holding this objection 
untenable on the ground that the deceased declarant is not 
a witness within the meaning of such a provision. Brown 
v. Commonwealth, 73 Pa. 321, 13 Am. Rep. 740, Richard- 
son’s Cases in Evidence, p. 487. In People v. Corey, 157 
N. Y. 332, 347, 51 N. E. 1024, the Court reasoned as fol- 


lows: 
“They (counsel for the defendant) now urge that dying 
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declarations, although competent at common law, are no 
longer competent, because the Code of Criminal Procedure, 
in prescribing the rights of a defendant in a criminal ac- 
tion, provides that he is entitled ‘to be confronted with the 
witnesses against him in the presence of the court,’ except 
in certain cases not now material. (Code Crim. Pro. sec. 8, 
sub. 3). We do not think the legislature intended to abolish 
the rule governing the admission of dying declarations, and 
such certainly has not been the understanding of the profes- 
sion or the courts. We are not aware that this question has 
ever been raised before in this state, and yet the Criminal 
Code has been in force for nearly twenty years, and the Re- 
vised Statutes, which contain a similar provision, for nearly 
seventy years (1 R. S. 94, sec. 14). The right of the ac- 
cused to be confronted with the witnesses against him has 
always been a part of the Bill of Rights, and yet dying 
declarations have been received in evidence for time out. of 
mind. The legislature doubtless intended to confer upon a 
defendant in a criminal action the right to be confronted 
with any living witness against him. It is upon this ground 
that the objection to the introduction of such declarations in 
evidence against a defendant, based on his constitutional 
right to be confronted with the witness against him, has 
been uniformly overruled in those jurisdictions where such 
constitutional provisions are in force. It is invariably held 
that the deceased is not a witness within the meaning of 
such a provision or of the Bill of Rights, and that it is suf- 
ficient if the defendant is confronted with the witness who 
testifies to the declaration.” 


Here follows citation of numerous authorities in foreign 
jurisdictions. See page 348 of the opinion. 


CHAPTER XV. 


DECLARATIONS AS TO REPUTATION CONCERNING MATTERS 
OF PUBLIC OR GENERAL INTEREST 


§ 321. General Rule. 

Declarations of deceased residents concerning the gen- 
eral or common reputation in the community with respect 
to matters of public or general interest are admitted in evi- 
dence as an exception to the Hearsay Rule. Inhabitants of 
Enfield v. Wood, 212 Mass. 547, 99 N. E. 331. Matters of 
public or general interests are those matters concerning 
property rights and the like which affect the rights and 
liabilities of the people as a whole. ‘Public’ interest means 
an interest which concerns all the people of the State. 
“General” interest signifies such ‘matters as concern the 
people of a community or district. Greenleaf on Ev., 16th 
Ed., sec. 128. The declarations must be of matters of cur- 
rent assertion and acquiesced in by the public. If the rights 
contended for have been the subject of disputes and con- 
tentions, they are lacking in the common reputation neces- 
sary to establish them. The Queen v. Inhabitants of Bed- 
fordshire, 4 El. & Bl. 535, 119 Eng. Rep. 196. The cases 
illustrating this exception, while numerous in England, are 
few in the United States. Hearsay evidence has been ad- 
mitted where the question involved related to a right of 
common; to the boundaries of towns, counties, hamlets, and 
parishes; to the public character of roads; to the location 
of a section line or street boundary; and to a prescriptive 
liability to repair sea-walls. For authoritative cases, see 
Jones on Ev., sec. 301; 22 C. J., pp. 254-258. 


' 322. Reasons for Exception. 

The reasons for this exception to the rule excluding hear- 
say evidence are: (1) the necessity of the case, owing to the 
fact that the declarant is dead and that the matters in- 
volved are of ancient and obscure origin; and (2) the strong 
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presumption that such declarations are true, due to the fact 
that, had they been false, conflicting interests of other per- 
sons would have resulted in contradictory statements. 


§ 323. Requisites for Admissibility. 


That hearsay declarations may be received under this ex- 

ception to the general rule, it must appear 

1. That the declarant is dead, 

2. That the declarant had sufficient opportunity to 
acquire knowledge of the fact in issue, 

3. That the declaration was made ante litem motam, 

4. That the declaration related to matters of gen- 
eral reputation and not individual assertion, 

5. That the declaration concerned matters of public 
or general interest. 


§ 324. Death of Declarant. 


The death of the declarant must be shown. It seems 
that his unavailability, owing to insanity or his absence 
from the jurisdiction, is sufficient. Wigmore on Ev., sec. 
1565; O’Connell v. Cox, 179 Mass. 250, 60 N. E. 580. 


§ 325. Knowledge of Declarant. 


The declarations of any deceased citizen relating to mat- 
ters of public interest are admissible. Proof of actual 
knowledge is not necessary, because all citizens are pre- 
sumed to have knowledge of public matters.or rights. But 
in declarations relating to matters of general interest or 
those rights which are common to a community only, no 
such presumption of knowledge exists, and proof that the 
declarant was coversant with such interests is essential. 
Greenleaf on Ev., 16th Ed., sec. 128a. 

In McKinnon v. Bliss, 21 N. Y. 206, Richardson’s Cases 
in Evidence, p. 499, an attempt was made to prove by repu- 
tation that the patentee under a royal grant of a large tract 
of land, consisting of several townships, had burned his 
muniments of title. The Court ruled that, while this might 
be deemed a matter of general interest in the community, 
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the evidence was incompetent, because no proof had been 
made that the settlers upon the tract in question claimed 
title under the ‘grant referred to, and that, consequently, 
it did not appear that they had any interest in or knowledge 
on the subject. 


§ 326. Declarations Made Ante Litem Motam. 

Declarations relating to matters of public or general in- 
terest, as well as declarations relating to matters of pedi- 
gree, must be made ante litem motam. The lis mota, in this 
connection, means the origin of the controversy, and not 
necessarily the commencement of the suit. The reason for 
this requirement is that declarations made post litem motam 
are apt to be induced by interest or prejudice, and, there- 
fore, biased or untrue. Greenleaf on Ev., 16th Ed., sec. 
131; Lawrence v. Tennant, 64 N. H. 582, 15 Atl. 543; 22 
Cre. 251. 


§ 327. Reputation, Not Individual Assertion. 

The declarations must relate to community reputation, 
and not merely individual opinion. Wigmore on Ev., sec. 
1584. Thus, in Queen v. Bliss, 7 A. & E. 550, 112 Eng. 
Rep. 577, testimony was offered that one R, now deceased, 
had planted a willow tree in a certain spot to indicate the 
location of the boundary of the highway. In rejecting it, 
the Court said: ‘‘He does not assert that he heard old 
people say what was the public road; but he plants a tree 
and asserts that the boundary of the road is at that point. 
It is a mere allegation of a fact by an individual. That is, 
he knew it to be so from what he himself observed, and not 
from reputation.” 


§ 328. Public and Private Boundaries. 

All courts agree that public boundaries may be estab- 
lished by reputation-evidence. But, as to establishing pri- 
vate boundaries by such evidence, there is much conflict of 
authority. In the United States it is generally held that 
reputation-evidence of the land-marks of private boundaries 
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of land is admissible. ‘That hearsay or reputation is ad- 
missible as evidence . . . upon questions respecting 
the boundaries of lands, is a familiar doctrine.” McKinnon 
v. Bliss, 21 N. Y. 206, 217, Richardson’s Cases in Evidence, 
p. 499; Clement v. Packer, 125 U. S. 309, 31 Law. Ed. 721, 
8 Sup. Ct. Rep. 907, Richardson’s Cases in Evidence, p. 
506; Partridge v. Russell, 2. N. Y.S. 5293.22 C. J., p. 255. 
Thus, statements of a deceased person, as to the boundary 
of his land, though not made upon the land, are admissible 
where the declarant had means of knowledge as to such 
boundary, and where there is ro apparent interest to mis- 
represent. Jackson v. McCall, 10 Johns. (N. Y.) 377, 6 
Am. Dec. 348. The declarations must, however, be confined 
to reputation of boundaries and may not be used to prove 
title. Wigmore on Ev., sec. 1587. 


§ 329. Form of Declarations. 

The declarations may be oral or in writing. They may 
be contained in deeds, leases, judgments or decrees of court, 
general historical treatises, or in ancient maps, plans, sur- 
veys, and the like. Greenleaf on Ev., 16th Ed., sec. 139; 
2240, Js psucooe 


CHAPTER XVI. 


THE RES GESTAE DOCTRINE AND SIMILAR EXCEPTIONS TO THE 
HEARSAY RULE 


Res Gestae Doctrine; Declarations of Testator; Declara- 
tions of Pain and Suffering; Declarations of Intention; 
Declarations of Reason, Motive and Feeling; Declarations 
of Complainant in Rape Cases; Commercial Reports to 
Prove Market Value; Statistical Tables. 


§ 330. The Res Gestae Doctrine. 


The res gestae is the transaction or thing done. Declara- 
tions or statements which accompany an act and which tend 
to elucidate and explain the character and quality of the act 
are admitted in evidence as part of the res gestae. The 
doctrine is well stated in the leading Massachusetts case of 
Lund v. Tyngsborough, 9 Cush. (Mass.) 36. 


“When the act of a party may be given in evidence, his 
declarations, made at the time, and calculated to elucidate 
and explain the character and quality of the act, and so con- 
nected with it as to constitute one transaction, and so as to 
derive credit from the act itself, are admissible in evidence. 
The credit which the act or fact gives to the accompanying 
declarations, as a part of the transaction, and the tendency 
of the contemporary declarations, as a part of the transac- 
tion to explain the particular fact, distinguish this class of 
declarations from mere hearsay.” 

Upon this theory the declarations of a man who had been 
run over by a train, as to the cause of the accident, were re- 
jected in Waldele v. N. Y. C. & H. R. R. R. Co., 95 N. Y. 
274, 47 Am. Rep. 41, Richardson’s Cases in Evidence, p. 
512. In that case a deaf mute was found lying in a mangled 
condition on the railroad track soon after the passage of a 
train. About thirty minutes later his brother arrived and 
obtained from him, by signs, a statement of how the ac- 
cident occurred. As the declarant was a deaf mute, this 
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was his first opportunity to make himself understood. The 
Court of Appeals pointed out that, however worthy of belief 
such statements might be, nevertheless, they were so far 
separated from the act which they are alleged to character- 
ize that they could not be said to receive any credit from it 
or from the surrounding circumstances, and so were no bet- 
ter than any unsworn statements made under any other cir- 
cumstances, since they depended entirely upon the veracity 
of the declarant. 


Many cases go further, however, and admit statements as 
part of the res gestae which were made after the act of 
transaction was completed. In these cases the test is 
whether the declarations are shown to have been uttered 
spontaneously so that the declarant obviously had no time 
or opportunity for fabricating a story. Professor Wigmore 
points out that these two classes of declarations are not 
identical and should not be admitted under the same excep- 
tion to the Hearsay Rule. The first class of declarations, 
which are strictly a part of the ves gestae, he characterizes 
as ‘‘verbal acts.”’ Wigmore on Ev., Chap. LVIII. The sec- 
ond class, declarations which were uttered after the com- 
pletion of the act or event but so close to it in point of time 
and under such circumstances as to preclude the possibility 
of fabrication, he calls “spontaneous exclamations.” Wig- 
more on Ev., Chap. LVII. This distinction goes far to 
clarify a difficult subject and has, in fact, been adopted by 
the courts in some instances. People v. Del Vermo, 192 
N. Y. 470, 85 N. E. 690, Richardson’s Cases in Evidence, 
p. 448. Most of the cases, however, recognize no such dis- 
tinction, and therefore the rule must be stated broadly to 
include both classes of declarations, as follows: Declara- 
tions are admitted in evidence under the res gestae rule 
when they were uttered at the time of the event in issue and 
as a part of the act or happening which they characterize, 
or so close to it in point of time and under such circum- 
stances as to preclude the possibility of fabricating a story. 
Hill v. Commonwealth, 2 Grat. (Va.) 594; Travelers’ Ins. 
Co. v. Mosley, 8 Wall. (U. S.) 397, 19 Law. Ed. 437; People 
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Vv. Curtis, 225 N. Y. 519, 122’ N. E. 623, 87 N. Y. Crim. 
Rep. 404. 


“The test is, were the declarations the facts talking 
through the party, or the party’s talk about the facts. In- 
stinctiveness is the requisite, and when it is obtained the 
declarations are admissibie. Nor are there any limits of 
time within which the res gestae can be arbitrarily confined. 
They vary in length in each particular case.”” Wharton on 
Cr. Ev., 8th Ed., secs. 691 and 262, quoted with approval in 
State v. Hudspeth, 159 Mo. 178, 60 S. W. 136. Thus, in 
Britton v. Washington Water Power Co., 59 Wash. 449, 
110 Pac. 20, it was held that a declaration by a person re- 
ceiving a personal injury, resulting in unconsciousness and 
continuing for eight days, made immediately upon regain- 
ing consciousness and before any opportunity for reflection 
as to the cause of the accident, is admissible. But the dec- 
laration must be spontaneous and not a mere narrative of a 
past occurrence. Barker v. St. Louis, I. M. & S. Ry. Co., 
126 Mo. 148, 28 S. W. 866; Eastman v. Boston & M. R. R., 
165))lass..o42, 43 N.E. 115; Waldele v. N: Y:C. & H. R: 
R. R. Co., supra. See authorities collated and discussed in 
42 L. R. A. 918, note. The strictness with which the New 
York courts insist on this distinction is well illustrated in 
Greener v. General Electric Co., 209 N. Y. 185, 102 N. E. 
527, Richardson’s Cases in Evidence, p. 520. In that case 
a workman stepped upon a ladder, which bent under his 
weight and threw him to the ground, causing injuries which 
resulted in his death. A fellow workman’ testified that when 
he saw him fall he ran to him where he lay and asked him 
what had happened, to which he replied: “My feet is broke; 
the ladder bent over.” In holding this declaration inadmis- 
sible under the res gestae rule, the Court said, at p. 138: 


“The distinction to be made is in the character of the 
declaration; whether it be so spontaneous, or natural, an 
utterance as to exclude the idea of fabrication; or whether 
it be in the nature of a narrative of what has occurred. In 
the present case, the declaration of the deceased was not 
spontaneous; it was called forth by the inquiry as to ‘what 
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had happened’ and was, distinctly, narrative.” It seems 
impossible to distinguish the facts of this case from those 
in the earlier case of People v. Del Vermo, supra, in which 
the Court of Appeals held a similar declaration admissible 
“as a spontaneous exclamation. In the Del Vermo case a 
witness testified that he had been walking with the deceased 
and the accused when the latter suddenly started to run and 
the deceased walked forward a few steps and fell to the 
sidewalk. The witness asked: ‘‘What is the matter?’ and 
received the reply: ‘Del Vermo stabbed me with a knife.” 
In both cases the exclamation followed the injury almost 
instantly. In the Greener case the court appeared to base 
its decision upon the fact that the statement was made in 
response to an inquiry as to what had happened, and yet 
the declaration in the Del Vermo case was made in answer 
to an exactly similar inquiry. The ruling in Greener v. 
General Electric Co., supra, has been followed in later de- 
cisions. People v. Sprague, 217 N. Y. 378, 111 N. E. 1077; 
People v. Chapman, 191: App. Div. 660, 181 N. Y. S. 750; 
Columbia Law Review, April, 1928. 


§ 331. Declarations of an Agent or Servant. 


Although the courts are most strict in applying the rule 
that admissions of an agent or servant, not shown to have 
been made within the scope of his authority, will not be 
received in evidence against his principal, nevertheless, dec- 
larations of an agent or servant are admissible if they are 
clearly shown to constitute a part of the res gestae. Once 
a declaration is brought clearly within the res gestae rule, 
it is always admissible, irrespective of whether the declar- 
ant happened to be a principal or an agent. N. J. Steamboat 
Co. v. Brockett, 121 U. S. 637, 30 Law. Ed. 1020, 7 Sup. 
Ct. Rep. 1039, Richardson’s Cases in Evidence, p. 541; Edi- 
torial, New York Law Journal, October 28; 1925. The ap- 
plication of the ves gestae rule to the declarations of an 
agent or servant is well stated in the opinion of the Court 
in Luby v. Hudson River R. R. Co., 17 N. Y. 131, Richard- 
son’s Cases in Evidence, p. 546. 
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“The declarations of an agent or servant do not in gen- 
eral bind the principal. Where his acts will bind, his state- 
ments and admissions respecting the subject matter of those 
acts will also bind the principal, if made at the same time 
and so that they constitute a part of the res gestae. To be 
admissible, they must be in the nature of original and not 
of hearsay evidence. They must constitute the fact to be 
proved, and must not be the mere admission of some other 
fact. They must be made, not only during the continuance 
of the agency, but in regard to a transaction depending at 
the very time.” 


§ 332. Competency of Declarant as Witness. 

Declarations which are a part of the res gestae are not 
excluded by reason of the incompetency as a witness of the 
person making them because “‘such exclamations are not ad- 
mitted on the ground of the legal competency of the person 
making them, but because they are a part or reflection of 
the transaction. By the same token the growl of a dog or 
the neighing of a horse is also competent as res gestae.” 
State v. Lasecki, 90 Ohio St. 10, 106 N. E. 660, annotated 
L. R. A. 1915E 202. In that case, the exclamation of a child 
of four that ‘“‘the bums killed Pa with a broomstick,” made 
a few seconds after the fatal assault, was held admissible as 
the spontaneous and impulsive language of the situation. 


§ 333. Declarations of Testator. 

The confusion which exists as to the admissibility of the 
declarations of a testator relating to the validity of his will 
arises from a failure to properly classify the purposes for 
which such declarations are offered. These may be classified 
as follows: 

1. To show the revocation of a will, admitted to have 
been once valid. The only declarations of a testator that 
are admissible for the purpose of showing a revocation of 
his will are those that accompany the act by which the will 
is destroyed or invalidated. Mere words will, in no case, 
amount to a revocation. They must be a part of the res 
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gestae. They are then admitted for the purpose of showing 
the intent of the act. Waterman v. Whitney, 11 N. Y. 157, 
62 Am. Dec. 71, Richardson’s Cases in Evidence, p. 525; 
Eighmy v. People, 79 N. Y. 546. 


2. To prove the existence and contents of a lost will. 
The Surrogate Court Act, sec. 143, provides that: 


“A lost or destroyed will can be admitted to probate in 
a surrogate’s court, but only in case the will was in existence 
at the time of the testator’s death, or was fraudulently de- 
stroyed in his lifetime, and its provisions are clearly and 
distinctly proved by at least two credible witnesses, a cor- 
rect copy or draft being equivalent to one witness.” Since 
the statute expressly provides for the only method by which 
the contents of a lost will may be proved in order to entitle 
it to be admitted to probate, viz., by two witnesses or one 
witness and a correct copy, it is clear that declarations of 
the testator are never admissible for the purpose of proving 
the contents of a lost or destroyed will. Thus, it was held 
in Matter of Kent, 169 App. Div. 388, 155 N. Y. S. 894, that 
declarations of the testatrix were inadmissible to prove the 
contents of two missing clauses of her will. The Court of 
Appeals has held that declarations of the testator are also 
inadmissible to prove non-revocation during “+his life and 
thus to establish the existence of the will at the time of his 
death. Matter of Kennedy, 167 N. Y. 168, 60 N. E. 442, 
Richardson’s Cases in Evidence, p. 533. The Court pointed 
out in that case that there cannot be any distinction in prin- 
ciple between declarations of a deceased person to prove an 
act of revocation and like declarations of a deceased person 
to disprove the same act. The danger of substituting oral 
for written proof of testamentary disposition of property 
is as great in one case as in the other. 


3. To impeach the validity of a will on account of duress, 
fraud, or mistake. Where the object is to impeach the va- 
lidity of a will on account of fraud, duress, mistake, or some 
cause other than mental weakness, only such declarations of 
the testator as were made at the time of the execution of the 
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will and which are a part of the res gestae are admissible. 
Waterman v. Whitney, supra. 


4. Toshow mental incapacity or undue influence. Where 
the validity of the will is attacked on the ground of mental 
incapacity or undue influence, the declarations of the testa- 
tor, made before, at, or after the time of the execution of 
the will, are admissible for the sole purpose of evidencing 
the mental state of the testator at the time when the will 
was executed. Thus, declarations of the testator, made 
either before or after the execution of a will, as to his 
testamentary intentions, are competent on the question of 
his testamentary capacity. Holliday v. Shepard, 269 IIl. 
429, 109 N. E. 976, 7 A. L. R. 558. Whether the declara- 
tions are too remote in point of time to have a legitimate 
bearing on this question is for the court to determine. 
Waterman v. Whitney, supra; Smith v. Keller, 205 N. Y. 
39, 49, 98 N. E. 214. Upon the question of undue influence, 
declarations of the testator are admissible not to prove ex- 
ternal facts but as evidence of the strength or weakness of 
the testator’s mind at the time when the will was executed, 
as bearing upon the question of the amount of influence re- 
quired to coerce that mind into the performance of an in- 
voluntary testamentary act. Matter of. Woodward, 167 
N= Y. 28, 60 No. 2338; 


The general principle underlying all of these rules gov- 
erning the admissibility of hearsay declarations of a testa- 
tor is clear. The settled policy of the law requires that all 
testamentary dispositions of property be in writing, with 
a single statutory exception providing for nuncupative wills 
(Dec. Est. Law, sec. 16) and that the due execution or re- 
vocation of the same be proved with all of the formalities 
required by statute. Dec. Est. Law, secs. 21 and 34; Sur- 
rogate Court Act, sec. 141. It follows, therefore, that no 
will can be established or disproved by means of hearsay 
declarations of the testator with respect to his testamentary 
acts or intentions. To admit such evidence would be to de- 
feat the “safe and wholesome policy, always favored in this 
state by the courts and the legislature, of substituting in 
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every possible case written for oral proof of testamentary 
intentions.” Matter of Kennedy, supra. There are only 
two classes of declarations of a testator which are admis- 
sible for any purpose; viz., declarations which are a part 
of the res gestae and declarations which are offered for the 
purpose of evidencing the testator’s mental condition at the 
time when the will was executed. In the first class—dec- 
larvations which are a part of the res gestae—are included 
declarations which accompany an act of revocation and 
which are offered to establish the animo revocandi or, in 
other words, to show the intent with which the act relied 
upon as a revocation was done, and declarations made at 
the time of executing the will which are offered to prove 
that the will was executed as a result of fraud, mistake, or 
duress. In the second class—declarations to show the testa- 
tor’s mental condition at the time of executing the will—are 
included any and all declarations on any subject what- 
ever, provided they are not too remote in point of time to 
have some legitimate bearing on the question of the de- 
clarant’s testamentary capacity at the time when the will 
was executed. But such declarations are never admissible 
except in cases where the testamentary capacity of the de- 
clarant is in issue or where the will is contested on the 
ground of undue influence. Throckmorton v. Holt, 180 U.S. 
552, 45 Law. Ed. 668, 21 Sup. Ct. Rep. 474. See case last 
cited for an able review of the conflicting authorities on 
the admissibility of declarations of a testator in will cases. 


The rules governing the admissibility of declarations of 
a testator in will cases apply with equal force to the dec- 
larations of a grantor as bearing on the validity of his 
deed. Sanford v. Ellithorp, 95 N. Y. 48. 


§ 334. Declarations of Pain and Suffering. 


In all common law jurisdictions, a person’s manifesta- 
tions and declarations of present pain and suffering have 
long been admitted in evidence for the purpose of showing 
that person’s physical condition at the time. Travelers’ 
Ins. Co. v. Mosley, 8 Wall. (U. S.) 397, 19 Law. Ed. 437. 
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This rule has been somewhat restricted, however, by the 
New York Court of Appeals. Early New York cases fol- 
lowed the general rule admitting testimony of a person’s 
declarations of pain and suffering by any witness who 
heard them. Caldwell v. Murphy, 11 N. Y. 416; Werely v. 
Persons, 28 N. Y. 344, 84 Am. Dec. 346. Later the Court 
of Appeals pointed out that the evidence was admitted in 
these early cases upon the ground of necessity, because 
parties to an action were not allowed to be witnesses, and 
that, since the amendment to the Code in 1869( now found 
in Civil Practice Act, sec. 346), permitting a party to an 
action to testify in his own behalf, “the reason of the rule 
ceasing, the rule itself, adopted with reluctance and fol- 
lowed cautiously, should also cease.” Roche v. Brooklyn 
City & Newtown R. R. Co., 105 N. Y. 294, 11 N. E. 680, 
Richardson’s Cases in Evidence, p. 522. In that case a lay 
witness offered to testify that the plaintiff, some days after 
the happening of the accident which caused her injury, com- 
plained that she was suffering pain in her arm. The Court 
drew a sharp distinction between groans, screams, or other 
manifestations of a seemingly involuntary nature, indicative 
of bodily suffering, and simple statements of a person that 
he was then suffering pain. The former are always admis- 
sible. Hagenlocher v. The C. I. & B. R. R. Co., 99 N. Y. 136, 
1 N. E. 536. The latter, except when made to a physician 
for the purpose of obtaining treatment, are now excluded 
in this state, unless made at the time of the injury so as to 
constitute a part of the res gestae. Roche v. Brooklyn City 
& Newtown R. R. Co., supra; Kennedy v. Rochester City & 
Brighton R. R. Co., 180 N. Y. 654, 29 N. E. 141. There is 
a dictum in the Roche case to the effect that even the de- 
clarant’s decease does not render his statements of pain and 
suffering admissible upon the necessity principle. ‘This 
question was directly in issue, however, in Tromblee v. 
North Am. Accident Ins. Co., 178 App. Div. 174, 158 N. Y. 
S. 1014, aff’d 266 N. Y. 615, 123 N. E. 892, and the Court 
ruled otherwise. In that case the plaintiff sought to prove 
that her husband died as a result of injuries sustained in 
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falling from a hack. The plaintiff’s daughter testified that 
when she saw her father on the morning after the accident 
he complained of pain in the small of his neck. In review- 
ing the authorities in this State, the Court pointed out that, 
prior to the time when a party could be sworn in his own 
behalf, his declarations of pain and suffering were ad- 
mitted upon the ground of necessity, as otherwise there was 
no way of proving pain, but when the party could be sworn 
there was no necessity and the evidence was excluded, and 
held that since the plaintiff, by reason of her husband’s 
death, was unable to prove that he was suffering pain, or 
where the pain was located, otherwise than by his declara- 
tions, his simple declarations of pain and suffering were 
admissible on the ground of necessity, within the rule laid 
down in the cases cited.. The New York rule, as it stands 
today, may be summarized, therefore, as follows: 
1. Involuntary expressions of pain, such as screams, 
groans, moans, etc., are always admissible. 
2. Declarations of pain and suffering are inadmissible, 

except 

a. When made to a physician for the purpose of 
obtaining treatment; 

b. When made at the time of the injury so as to con- 
stitute a part of the res gestae; 

c. When the declarant is dead. 


A few other jurisdictions have followed the New York 
limitation. West Chicago St. Ry. Co. v. Kennelly, 170 II. 
508, 48 N. E. 996; Wigmore on Ev., sec. 1719. The weight 
of authority, however, still favors the old common law rule 
admitting all manifestations and declarations of present 
pain and suffering, whether made to a physician or to any 
other witness. Cashin v. N. Y., N. H. & H.R. R. Co., 185 
Mass. 543, 70 N. E. 9830; Wigmore on Ev., sec. 1719. Pro- 
fessor Wigmore, commenting on the New York rule, says: 


“The dictinction by which screams and other inarticulate 
exclamations are always admissible is utterly pedantic and 
impracticable. Moreover the preference for them as com- 
paratively not liable to simulation is plainly fallacious; for 
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a little reflection shows that, if a person is determined to 
falsify, it is as natural and as feasible for him to lie with 
screams, groans and cries, as with articulate assertions of 
pain. The truth seems to be that the New York limitation 
is inconsistent alike with precedent, with principle, with 
good sense, and with itself. Unfortunately, however, its 
place as a local anomaly has not always been perceived, and 
courts in several other jurisdictions have accepted the 
physician-limitations of the modern New York cases as if 
they represented the orthodox rule.”” Wigmore on Ev., sec. 
1719. 

Narrative statements as to the cause of an illness or in- 
jury, as well as statements of past sufferings, even though 
made to a physician, are inadmissible. 22 C. J., p. 268; 
Boston & A. R. R. Co. v. O’Reilly, 158 U. S. 334, 39 Law. Ed. 
1006, 15 Sup. Ct. Rep. 830. But where a statement to a _ 
physician, although narrative ‘in character, relates to a 
matter which it is necessary for him to know in order that 
he may properly diagnose and treat the case, it will be re- 
ceived in evidence. 22 C. J., p. 268. 

The declarations need not be made ante litem motam. To 
enforce this limitation, as it appears in some of the excep- 
tions to the Hearsay Rule, would be to practically exclude 
this class of evidence. The fact that the statements were 
made during the pendency of an action may affect the 
credibility of the evidence, but this does not render the dec- 
larations inadmissible, except where it appears that the 
statements were made for the purpose of manufacturing . 
testimony. Matteson v. N. Y. C. R. R. Co., 35 N. Y. 487; 
Davidson v. Cornell, 182 N. Y. 228, 30 N. E. 578, Richard- 
son’s Cases in Evidence, p. 563. 


§ 335. Declarations of Intention. 

Oral or written declarations of an intention to do or not 
to do a certain thing are admissible whenever the declar- 
ant’s intention is a material fact to be proved. Thus, upon 
the issue of whether a person did or did not commit suicide, 
the probability of suicide would be stronger if it could be 
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shown that the deceased had intended to commit suicide, and 
for this purpose his declarations of such an intention, if 
not too remote in point of time, may be testified to by any 
witness who heard them. Commonwealth v. Trefethen, 157 
Mass. 180, 31 N. E. 961; Hale v. Life Indemnity & Invest- 
ment Co., 65 Minn. 548, 68 N. W. 182. In State v. Ilgen- 
fritz, 263 Mo. 615, 173 S. W. 1041, the Court said: 


“Suicidal threats are verbal acts, not narrative in charac- 
ter and therefore not hearsay, but are the direct result of 
the action of the mind having the suicidal intent or design, 
and, in cases like the present, should be admitted as original 
evidence of the condition of the mind from which they 
spring.” No definite rule can be laid down as to when such 
declarations will be deemed too remote in point of time. 
Statements showing an intent to commit suicide, made by 
the deceased three years prior to his death, were held ad- 
missible, in People v. Conklin, 175 N. Y. 333, 343, 67 N. E. 
624. The question of remoteness is largely in the sound dis- 
cretion of the trial court, whose ruling on that question will 
not ordinarily be disturbed on appeal unless the discretion 
has been clearly abused. State v. Kelly, 77 Conn. 266, 58 
Atl. 705. Declarations of intention to commit suicide are 
rejected in Illinois. Greenacre v. Filby et al., 276 Ill. 294, 
114 N. E. 536. 


Upon the question whether a person left a certain place 
with a certain other person, letters written and mailed by 
him at that place to his family, and stating his intention to 
leave it with that person, are competent evidence of such 
intention. The reason for the admissibility of this kind of 
testimony is stated, in Mutual Life Insurance Co. v. Hill- 
mon, 145 U.S. 285, 295, 36 Law. Ed. 706, 12 Sup. Ct. Rep. 
909, Richardson’s Cases in Evidence, p. 547, as follows: 

“The existence of a particular intention in a certain per- 
son at a certain time being a material fact to be proved, 
evidence that he expressed that intention at that time is 
as direct evidence of the fact, as his own testimony that he 
then had that intention would be. After his death there can 
hardly be any other way of proving it; and while he is still 
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alive, his own memory of his state of mind at a former time 
is no more likely to be clear and true than a bystander’s rec- 
ollection of what he then said, and is less trustworthy than 
letters written by him at the very time and under circum- 
stances precluding a suspicion of misrepresentation.”’ 


Upon the question of domicile, declarations of the person 
whose domicile is disputed are one mode of proving inten- 
tion and are always admissible for this purpose. Matter of 
Newcomb, 192 N. Y. 238, 84 N. E. 950; Matter of Martin, 
94 Mise. 81, 157 N. Y. S. 474. 


§ 336. Declarations of Reason, Motive, and Feeling. 


Declarations showing a reason, motive, or feeling are ad- 
mitted upon the same theory as declarations evidencing a 
design, plan, or intent. Hadley v. Carter, 8 N. H. 40. Thus, 
declarations, oral or by letter, of a bankrupt, on going from 
and returning home, as to his reasons for going abroad, are 
admissible for the purpose of showing that his motive was 
with intent to defraud his creditors. Mutual Life Ins. Co. 
v. Hillmon, 145 U.S. 285, 36 Law. Ed. 706, 12 Sup. Ct. Rep. 
909, Richardson’s Cases in Evidence, p. 547. So, too, in an 
action for the alienation of a wife’s affections, and in other 
actions where a state of feeling is relevant, the conversa- 
tions and correspondence of the parties with each other or 
with third persons is competent to show the state of affec- 
tion existing between the parties. Greenleaf on Ev., 16th 
Ed., sec. 162d; Bailey v. Bailey, 94 Iowa 598, 63 N. W. 341. 
Also a tenant’s statement of the reason for his refusal to 
retain the premises at the same rental, communicated to the 
landlord at the time when a reduction of the rental was 
made, has been held admissible. Hine v. N. Y. El. R. R. Co., 
149 N. Y. 154, 48 N. E. 414, Richardson’s Cases in Evi- 
dence, p. 555. In that case, the Court of Appeals said, at 
p. 162: “The fact that the plaintiff was obliged to reduce 
rents after the construction of the railway in order to re- 
tain his tenants was competent. The refusal of the tenant 
to remain unless the reduction was made and his reasons 
for such refusal, all communicated to the landlord when the 
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actual reduction was made, characterized the act and was 
really a part of it. The ruling of the court was within the 
general principle, that when an act or transaction is itself 
admissible, statements or declarations of the party at the 
time, calculated to explain and elucidate the character and 
quality of the act and so connected with it as to constitute 
one transaction, and so as to derive credit from the act it- 
self, are admissible as part of the res gestae.” 


§ 337. Declarations of Complainant in Rape Cases. 


Where on the trial of an indictment for rape, the injured 
female is examined as a witness, the fact that she made com- 
plaint of the injury promptly, or at the first suitable op- 
portunity after the commission of the crime, may be testi- 
fied to either by the prosecutrix herself or by any witness 
who heard her make such complaint. But the testimony 
must be confined to the bare fact that the victim of the 
crime made such timely complaint and may not contain any 
of the particular facts which she stated. Baccio v. People, 
41 N. Y. 265, Richardson’s Cases in Evidence, p. 559. This 
evidence is admitted for the sole purpose of corroborating 
the testimony of the complaining witness and is never re- 
ceived as independent proof of the commission of the crime. 
It follows that such evidence is excluded in all cases in 
which the victim of the crime does not testify at the trial, 
and this is generally held to be the rule even in cases where 
she is dead or incompetent to testify. Elmer v. State, 20 
Ariz. 170, 178 Pac. 28, annotated 2 A. L. R. 1519; People 
v. McGee, 1 Denio (N. Y.) 19. 

The disclosure of the crime will not be received in evi- 
dence in corroboration of the testimony of the complaining 
witness unless it appears to have been made within a very 
short time after the commission of the outrage or at the first 
suitable opportunity. Commonwealth v. Cleary, 172 Mass. 
175, 51 N. E. 746. “But there may be circumstances which 
will excuse delay, as when the prosecutrix is under physical 
control of the defendant, when she is among strangers and 
there is no one in whom she can confide, when she is induced 
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to silence by threats, and is so far within the power or reach 
of the defendant that the threats may be executed. In such 
and other like cases delay may be excused, and the dis- 
closure may be proved, and all'the facts submitted to the 
jury for them to determine what weight shall be given to 
the disclosure, and what effect the delay shall have.” 
People v. O’Sullivan, 104 N. Y. 481, 10 N. E. 880. In the 
recent case of People v. Deitsch, 237 N. Y. 800, 142 N. E. 
670, the Court admitted testimony that the child, imme- 
diately after the assault, made complaint to a neighbor. 
However, statements to a policeman, half an hour later in 
reply to questions as to the crime, were held inadmissible. 


§ 338. Commercial Reports to Prove Market Value. 


Expert testimony concerning the market value of an 
article is original and not hearsay evidence. A witness who 
testifies concerning market value speaks of his own knowl- 
edge based upon facts of sales, offers, or quotations, even 
though his information may be largely derived from com- 
mercial reports and advices from others in the trade. Watts 
v. Phillips-Jones Corporation, 211 App. Div. 528, 207 N. Y. 
S..495. 


“Value, in a business sense, consists largely of the 
opinions of persons familiar with the market, and these 
opinions are largely made up by what is said and reported. 
Hence, if a person shows that his business is such that, by 
commercial reports or other means of like nature, he is 
familiar with the current market prices of an article he is 
competent to testify on the subject, although he may not 
have actual personal knowledge of any particular sales.” 
Hoxsie v. Empire Lumber Co., 41 Minn. 548, 43 N. W. 476. 
Cases are collated in Editorial, New York Law Journal, 
April 22, 1925. 

Upon the question of the value of certain teakettles, the 
opinion of an alleged expert that they were worth $500 was 
held inadmissible, because it was shown that her opinion 
rested, not upon her own knowledge of the value of antiques, 
but upon a hearsay statement that some person connected 
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with Tiffany’s thought the cost of replacing them was 
around $500. Palmer v. Everton, 180 N. Y. S. 730. 

Market value has been defined to be, ““The price at which 
the owner of the goods, or the producer, holds them for sale; 
the price at which they are fully offered in the market to 
all the world; such prices as dealers in the goods are willing 
to receive, and purchasers are made to pay, when goods are 
bought and sold in the ordinary course of trade.” Cliquot’s 
Champagne, 3 Wall. (U. 8.) 114, 125, 18 Law. Ed. 116; 
Muser v. Magone, 155 U. S. 240, 249, 39 Law. Ed. 135, 15 
Sup. Ct. Rep. 77. Merely private offers are inadmissible. 
There must be the element of publicity to give them the 
proper tests of “‘market value.” 


In excluding testimony showing that the defendant re- 
ceived certain offers for a piece of real property, the Court 
of Appeals said, in Hine v. Manhattan Ry. Co., 182 N. Y. 
AT, 30 NaHS, Lo. RasAsoo Ls 

“Tt must be borne in mind that we are not considering the 
admissibility of an offer made in an open market, such as 
the Produce Exchange, for an article of recognized uniform 
character, constantly bought and sold in the market, and 
having a place in the daily reports of prices current, such 
as number one wheat, or corn; but that of an unaccepted 
offer for a piece of real estate, having a market value it is 
true, but one not generally known in the market or to the 
public. Such market value may be shown by the testimony 
of competent witnesses but not by an offer.” 

But accurate commercial reports and lists showing bid 
and asked prices and actual sales on a given day, although 
hearsay, are admissible in evidence. 

“It is unquestioned that in proving the fact of market 
value, accredited price-current lists and market reports, in- 
cluding those published in trade journals or newspapers 
which are accepted as trustworthy, are admissible in evi- 
dence.” Virginia v. West Virginia, 238 U. S. 202, 212, 59 
Law. Ed. 1272, 35 Sup. Ct. Rep. 795. 

A price-current list contained in a newspaper will not, 
however, be admitted in evidence without some preliminary 
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proof as to how the list was made up. Whelan v. Lynch, 
60 N. Y. 469, 19 Am. Rep. 202. In that case the Court said, 
per Miller, J., at p. 474: 

“The court was also in error, I think, in admitting the 
Shipping and Price-Current List as evidence of the value of 
the wool, without some proof showing how or in what 
manner it was made up; where the information it contained 
was obtained, or whether the quotations of prices made were 
derived from actual sales, or otherwise. It is not plain how 
a newspaper, containing the price current of merchandise, 
of itself, and aside from any explanation as to the authority 
from which it was obtained, can be made legitimate evi- 
dence of the facts stated. The accuracy and correctness of 
such publications depend entirely upon the sources from 
which the information is derived. Mere quotations from 
other newspapers, or information obtained from those who 
have not the means of procuring it, would be entitled to 
but little, if any, weight. The credit to be given to such 
testimony must be governed by extrinsic evidence, and can- 
not be determined by the newspaper itself without some 
proof of knowledge of the mode in which the list was made 
Olt. 


§ 339. Statistical Tables. 


Standard tables of mortality, such as the Northampton 
tables, used in computing life insurance, dower, damages for 
the loss of life, and the cash value of annuities, although 
hearsay, are admissible in evidence because they are 
founded on certain and constant data and deal with exact 
science. Schell v. Plumb, 55 N. Y. 592; Sauter v. N. Y. C. 
& H. R. R. RB. Co., 66 N. ¥. 50, 28 Am. Rep. 18; People v. 
Security Life Ins. & Annuity Co., 78 N. Y. 114, 128, 34 Am. 
Rep. 522. As stated by the Court in Hartley v. Eagle Ins. 
Con .222N. *Y..178,.186, 118 N. HB. 622: “The tables-of 
mortality are at best only slight evidence of the expectancy 
of life of any particular person to be considered in connec- 
~ tion with proof of his health, constitution, habits and mode 
of living.” 
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In Garwood v. N. Yv C. & H. BR. Ro Re Con 4oebaineZs, 
Leffel’s Millwrights’ Tables were admitted showing the 
number of horse power developed by a turbine wheel from 
a specified quantity of water. 

“The American Lloyds,” ‘‘The Green Book,” and “The 
Record Book” are admissible to show the age, capacity, con- 
dition, and value of ships. Slocovich v. Orient Mut. Ins. 
Col; 108 INS -¥ 756, 14NS S02, 

The Civil Practice Act, sec. 375, provides for the admis- 
sibility in evidence of state and federal weather bureau re- 
ports. 

But books of inductive science, such as standard medical 
works, as well as learned treatises on art, are inadmissible. 
Foggett v. Fischer, 23 App. Div. 207, 48 N. Ye 5.14). In 
reversing a judgment for error in permitting counsel for the 
plaintiff to read to an expert witness, in the presence of the 
jury, an extract from a standard medical work, the Ap- 
pellate Division said, in Pahl v. Troy City Ry. Co., 81 App. 
Div. 308, 310, 81 N. Y. S. 46: 

“The plaintiff was thus enabled to bring to the knowledge 
of the jury the statement, not under oath, of Dr. Charles L. 
Dana, whose writings on the subject of nervous diseases the 
witness testified were considered authoritative by the 
medical profession, and without the defendant having an 
opportunity to cross-examine Dr. Dana as to the facts and 
symptoms upon which he based his opinion, and as to 
whether, perchance, his views had undergone a change since 
the time the article was written.” 


HEARSAY IN WORKMEN’S COMPENSATION AND ARBITRATION 
CASES 


§ 339a. Application of Technical Rules of Evidence Un- 
necessary. 

The investigation under the Workmen’s Compensation 
Law need not follow the common law or statutory rules of 
evidence, but such investigation shall be made to ascertain 
the substantial rights of the parties. The statute also pro- 
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vides that declarations of a deceased employee, concerning 
an accident, shall be received in evidence and shall, if cor- 
roborated by circumstances or other evidence, be sufficient 
to establish the accident and the injury. Workmen’s Com- 
pensation Law, sec. 118; McQueeney v. Sutphen & Meyer, 
167 App. Div. 528, 153 N. Y. S. 554. 


§ 339b. Kind of Evidence Necessary to Sustain an Award. 

“The act may be taken to mean that while the commis- 
Sions’ inquiry is not limited by the common or statutory 
rules of evidence or by technical or formal rules of pro- 
cedure, and it may in its discretion accept any evidence 
that is offered, still in the end there must be a residium of 
legal evidence to support the claim before an award can be 
‘made.” While the rule does not require the highest degree 
of evidence, yet there must be some evidence of a probative 
character to uphold the award. An award based wholly on 
hearsay will not be sustained. Matter of Carroll v. Knicker- 
bocker Ice Co., 218 N. Y. 485, 113 N. E. 507, Richardson’s 
Cases in Evidence, p. 495; Matter of Belcher v. Carthage 
Machine Co., 224 N. Y. 326, 120 N. E. 735. 


§ 339c. Evidence Proper in Arbitration Cases. 

Arbitrators, unless restricted by the submission, may dis- 
regard strict rules of evidence. Fudickar v. Guardian 
Mutual Life Ins. Co., 62 N. Y. 392; Wheat Export Co. v. 
New Century Co. 185 App. Div. 723, 173 N. Y. S: 679. 
While, in the discretion of the arbitrator, hearsay evidence 
is admissible, nevertheless, it is misconduct for which the 
award may be set aside for the arbitrator after the hearing 
is closed to proceed, without further notice, to make an in- 
vestigation. Refusal of an arbitrator to examine witnesses 
is sufficient misconduct on his part to induce the court to 
set aside his award, though he may think he has sufficient 
evidence without them. If the party who offers the wit- 
nesses is asked to state what he proposes to prove by them, 
and the arbitrators reject the witnesses on the ground of 
immateriality of their evidence, in order to set aside the 
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award, it would be necessary to show that the evidence 
offered was competent and material. Halstead v. Seeman, 
82 N. Y. 27; Stefano Berizzi Co., Inc. v. Bela Krausz, 239 
Ney. 315;146 N. Hise: 

Where it appears that the parties waived a hearing be- 
fore the arbitrator and intended that he should be guided 
by personal knowledge and inspection, failure to hear evi- 
dence is no ground for setting aside the award. Wiberly 
v. Matthews, 91 N. Y. 648. 


CHAPTER XVII. 
ADMISSION OF FORMER TESTIMONY 


§ 340. Testimony at Former Trial. 

Testimony given by a witness at a former trial is admis- 
sible in any subsequent action or proceeding where it 
appears that the witness has since died or become incom- 
petent to testify, and that the parties and questions in issue 
are substantially the same. Civil Practice Act, sec. 348. 
This section is largely declaratory of the common law rule. 
The testimony, having been tested by oath and cross-exam- 
ination at the former trial, satisfies the requirements of the 
Hearsay Rule. Bradley v. Mirick, 91 N. Y. 293. 


§ 341. Death or Incompetency of Witness. 

To admit the testimony of a witness given at a former 
trial, it must be shown that, since the former testimony was 
given, the witness 

1. Has died, 

2. Has become insane, 

3. Being a non-resident, has departed from the state, 

4. Being a resident, has departed from the state by 
reason of military or naval service under the State or 
United States, or 

5. Has become incompetent to testify by reason of 
Civil Practice Act, sec. 347. 

At common law it was necessary to show that the witness 
was dead. Absence from the state was not sufficient, be- 
cause an absent witness might be found and examined by 
commission. Wilbur v. Selden, 6 Cow. (N. Y.) 162; Crary 
v. Sprague, 12 Wend. (N. Y.) 41, 27 Am. Dec. 110. Since 
the Legislature has extended the privilege to include testi- 
mony of non-resident witnesses who are absent from the 
state at the time of the second trial, the courts are most 
strict in requiring satisfactory proof of such non-residence 
and absence, as well as some evidence showing efforts to 
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procure the attendance of the witness. New York County 
Nat. Bank v. Hermann, 173 App. Div. 814, 160 N. Y. S. 
422; Longacre v. Yonkers R. R. Co., 191 App. Div. 770, 182 
INS YE Oy oro: 


§ 342. Identity of Subject Matter. 


The Civil Practice Act, sec. 348, provides that the former 
testimony may be given or read in evidence at a subsequent 
trial “of the same subject matter in the same or another 
action or special proceeding.” It is not necessary that the 
cause of action shall be identical, but only that the subject 
matter to which the evidence relates shall be the same. 
Cohen Vv. LAID RY R=Go,c154- App. Div. 603.. so Neier: 
887, Richardson’s Cases in Evidence, p. 569; Hassett v. 
Rathbone, 204 App. Div. 229, 198 N. Y. S. 381. In that 
case, the plaintiff sued as administratrix of her daughter’s 
estate, for damages for the death of her intestate, caused 
by the negligence of the defendant. The plaintiff offered 
in evidence the testimony of a deceased flagman, given on 
the trial of a similar action brought by the plaintiff as ad- 
ministratrix of her son, who was killed in the same ac- 
cident. The Appellate Division, in holding this evidence ad- 
missible said, at p. 605: “ ‘The subject matter’ to which the 
evidence relates, to wit, the negligence or lack of negligence 
of defendants’ servant is the same in both actions.” See, 
also, Profitos v. Comerma, 94 Misc. 334, 158 N. Y. S. 369. 


§ 343. Identity of Parties. 


The Civil Practice Act requires that the subsequent action 
must be between the same parties or their legal represent- 
atives. The rule as it was understood at common law is 
stated in Jackson v. Lawson, 15 Johns. (N. Y.) 539, as fol- 
lows: ‘The rule is that such evidence is proper, not only 
when the point in issue is the same in a subsequent suit be- 
tween the same parties, but also for or against persons 
standing in the relation of privies in blood, privies in estate 
or privies in law.” The Court of Appeals has held that the 
amendment to the Code of Civil Precedure, sec. 830, in 1899 
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(Civil Practice Act, sec. 348), adding the words “or their 
legal representatives” was not intended to modify the com- 
mon law rule. Shaw v. N. Y. El. R. R. Co., 187 N. Y. 186, 
79 N. E. 984. It was held in that case that the bringing in, 
as additional defendant, of a party who had become lessee 
of the premises in question since the former trial, did not 
render inadmissible the former testimony of one of plain- 
tiff’s witnesses who had died pending the second trial. 


An executor or administrator is identified as a privy in 
law of his testator or intestate. Osborne v. Bell, 5 Denio, 
(N. Y.) 370, 49 Am. Dec. 275; Wilbur v. Selden, 6 Cow. 
(N. Y.) 162. See 38 Am. Dec. 481, note. A remainderman 
or reversioner is privy in estate with the life tenant. Jack- 
son v. Lawson, supra; Shook v. Fox, 126 App. Div. 565, 110 
N. Y. 8. 951. A grantee is privy in estate with his grantor. 
Martin v. Ragsdale, 71 S. C. 67, 50 S. E. 671. Thus, A sues 
B for damages for raising the height of a dam, thereby 
causing an overflow on A’s land. A derived his title from 
C, and B derived his from D. A offers X’s testimony, given 
at a former trial between C and D concerning the same 
subject matter. X has since died. X’s testimony is admis- 
sible. Yale v. Comstock, 112 Mass. 267. 


The fact that a party sued or was sued in a different 
capacity in the former action is held immaterial, provided 
the issues are substantially the same. Pratt, Hurst & Co., 
Dude veel aler, iso App. Div. 1, 119°N. Y.S: 803; Colten: vy. 
L. I. R. R. Co., 154 App. Div. 608, 139 N. Y. S. 887, Richard- 
son’s Cases in Evidence, p. 569. Upon the trial of an action 
for the conversion of certain building blocks, the plaintiff 
offered in evidence the testimony of a deceased witness, 
given in a criminal proceeding against the same defendant, 
instituted by the plaintiff as complainant, for the felonious 
taking of the said building blocks. The Supreme Court, 
Appellate Term, held that, although technically the people 
of the state were the plaintiff in the criminal proceeding, 
nevertheless, since the plaintiff in the instant action was 
complainant in the former proceeding and the defendant 
was the same in both, and since the subject matter was 
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precisely the same, viz., defendant’s possession and right of 
disposition of the building blocks, the evidence should be 
admitted. Profitos v. Comerma, 94 Misc. 334, 158 N. Y. S. 
369. 


§ 344. Opportunity of Cross-Examination on Former 
Trial. 

“The fundamental ground upon which evidence given by 
a witness, who afterwards dies, may be read in evidence on 
a subsequent trial, is that it was taken in an action or pro- 
ceeding where the parties against whom it is offered, or 
their privies, have had both the right and the opportunity 
to cross-examine the witness as to the statement offered.” 
Young v. Valentine, 177 N. Y. 347, 357, 69 N. E. 648. This 
is the test applied in all of the cases. Taft v. Little, 178 
N.Y. 427, 76. Ni Ee 2113 Cohen vale I Ro ks Co. 1o4App: 
Div. 603, 189 N. Y. S. 887, Richardson’s Cases in Evidence, 
p. 569; Profitos v. Comerma, 94 Misc. 334, 158 N. Y. S. 369. 
It is not necessary to show that there was a cross-examina- 
tion of the witness at the former trial, but it must appear 
that there was, at least, an opportunity for such cross-ex- 
amination by the opponent. A failure to exercise the right 
of cross-examination is deemed a waiver of the privilege. 
Bradley v. Mirick, 91 N. Y. 298. 


§ 345. Method of Proving Former Testimony. 


The former testimony may be proved by any one who 
heard it. Civil Practice Act, sec. 348; McRorie v. Monroe, 
2038 N.. Y. 426, 96 N. E, 724. Thus, a juror, witness, at- 
torney, judge or stenographer is competent. Notes or mem- 
oranda of the testimony may be used to refresh the memory 
of a witness and, when properly proved to have been taken 
accurately, may even be received as evidence of the testi- 
mony given at the former trial. Trimmer v. Trimmer, 90 
N., Y..676; McIntyre voN/ Vi Geko Rs ConssiTeNeneece 
290. Minutes of the testimony taken by the judge are ad- 
missible, Martin v. Cope, 28 N. Y. 180; or the judge himself 
may be a witness, Grimm v. Hammel, 2 Hilt, (N. Y.) 434. 
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The stenographer’s notes may be received in evidence. If 
the stenographer has since died, or become incompetent, his 
original notes may be read in evidence by any person whose 
competency to read them accurately is established to the 
satisfaction of the court. Civil Practice Act, sec. 348. 


§ 346. Substance of Former Testimony. 

Formerly, the witness called to prove the testimony of a 
deceased witness was required to give his precise words. 
But the substance of the testimony is now held to be suf- 
ficient. To require the exact words would, in effect, abro- 
gate the rule allowing the secondary evidence in such cases. 
But it must be of the whole, both direct and cross-examina- 
tion, and not a part of what was said by the witness. Mc- 
In ty tenven Nee Yen. aiy hv. C0.,00 8. No Ys 287, 290% State’ v. 
Able, 65 Mo. 357; Hayes v. Pitts-Kimball Co., 183 Mass. 
262, G14N. E.. 249. 


'§ 347. Testimony Subject to Legal Objections. 

The testimony thus given or read in evidence is regarded 
as if given by the witness on the stand at the trial and is 
subject to any legal objection that may be taken to it at the 
time when it is offered in evidence, other than the objection 
that the witness is not testifying in person, or that since 
the former testimony was given the witness has become dis- 
qualified under the Civil Practice Act, sec. 347. Civil Prac- 
tice Act, sec. 348; Murphy v. McMahon, 179 App. Div. 837, 
167 N. Y. S. 270. The fact that no objection was made to 
such testimony on the former trial, or that objection was 
made and overruled and the testimony received is imma- 
terial. Pratt, Hurst & Co., Ltd. v. Tailer, 135 App. Div. 1, 
TTOEN DY ue 803. 


§ 348. Want of Jurisdiction. 

The want of jurisdiction of the case at the first trial is 
ground for rejecting the former testimony at the second 
hearing, for everything that was done was utterly void. 
Deering v. Schreyer, 88 App. Div. 457, 85 N. Y. S. 275. 
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§ 349. Rule in Criminal Cases. 


The rule as to admitting the testimony of a witness at a 
former trial is the same in criminal as in civil cases. The 
admission of testimony given at a former trial of the ac- 
cused for the same offense does not violate the constitu- 
tional right of the accused to be confronted with the wit- 
nesses against him, because at the former trial the accused 
was thus confronted. People v. Elliott, 172 N. Y. 146, 64 
N. E. 837, 60 L. R. A. 318; Smith v. State, 147 Ga. 689, 95 
S. E. 281, fully annotated 15 A. L. R. 490. 


CHAPTER XVIII. 
ADMISSIONS 


§ 350. Nature of Admission. 


An admission is a statement made or an act done which 
amounts to a prior acknowledgment by one of the parties to 
an action that one of the facts relevant to the issues is not 
as he now claims. Any statement or conduct of a party 
which is inconsistent with the stand taken by that party at 
the time of the trial may be given in evidence against him 
as an admission. ’ 


§ 351. Function of Admission. 


Formerly, our most eminent writers of treatises on evi- 
dence have taken the view that the function or purpose of 
an admission is not to prove some fact, but to discredit a 
party by showing that on some other occasion he made a 
statement which is inconsistent with his present ciaims, on 
the same theory that prior contradictory statements of a 
witness are used to impeach his testimony. Greenleaf on 
Ev., 16th Ed., sec. 169; Wigmore on Ev., sec. 1048. But 
recent decisions in the highest courts of our own and other 
jurisdictions fail to support this contention. The over- 
whelming weight of authority now holds that admissions 
are received, not for a purely destructive purpose, but as 
affirmative evidence of the facts admitted, sufficient in some 
cases to establish a cause of action or a defense. Gangi v. 
Fradus, 227 N. Y. 452, 125 N. E. 677; Retter v. Olean St. 
Eyvenco., 140 App, Div; 667, 125 N.Y. S. 674. In a case 
where by statute, supporting evidence was required in order 
to sustain a conviction, the Appellate Division held that an 
admission of the accused constituted such supporting evi- 
dence. People v. Cascia, 191 App. Div. 376, 181 N. Y. S. 
855. For an able discussion and review of authorities on 
this subject, see Professor Edmund M. Morgan’s disserta- 


241 


Le 


& 
| 


242 LAW OF EVIDENCE Ve 


f / L ree i “A 
thee eh <4 he A Ale iom / ZR GEL itr gd 


’. tion on Admissions as an Heeeeeen to the aes Rule, 


Yale Law Journal (Feb. 1921), Vol. 30, p. 355. 


§ 352. Admissions Distinguished from Declarations 
against Interest. 

An admission must appear to be against the interest of 
the party at the time of trial, but need not be against his 
interest at the time it was made. While an admission may, 
therefore, be a declaration against interest, it is not neces- 
sarily so, for at the time it was made it may have been 
favorable to the declarant’s interest. The fact that an ad- 
mission was against the interest of the party making it, 
undoubtedly’ adds to its probative value (Mindlin v. Dorf- 
man, 197 App. Div. 770, 189 N. Y. S. 265), but has no bear- 
ing upon the question of its admissibility in evidence. 

A declaration against interest may be introduced in evi- 
dence by or against anyone, whereas an admission may be 
used only against one of the parties to the action, who is 
responsible for the making of the admission. 

Declarations against interest are admissible only when 
the declarant is dead, whereas the party whose admission 
is offered in evidence may be living and present at the trial. 

A declaration against interest is competent only if made 
ante litem motam, whereas an admission may be made at 
any time. N. Y. Water Co. v. Crow, 110 App. Div. 32, 96 
N.Y. 8: 699, aif’d 1387 N: Y.516; 79:.N. Ho La 


§ 353. Admissions Distinguished from Confessions. 

“In a civil action the admissions by a party of any fact 
material to the issue are always competent evidence against 
him, wherever, whenever or to whomsoever made.” Reed 
v. McCord, 160 N. Y. 3380, 341, 54 N. E. 737, Richardson’s 
Cases in Evidence, p. 590. Similarly, in a criminal prosecu- 
tion, any declaration or act of the accused which is incon- 
sistent with the present points of his proof may be re- 
ceived in evidence as an admission. But a direct assertion 
by the accused of the truth of the charge against him is re- 
garded as a confession and its admissibility is determined 
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by the rules relating to confessions, and not admissions. 
See Chapter on Confessions. 


§ 354. Admissions Distinguished from Self-Contradictory 
Statements of Witness. 

The most important practical distinction between ad- 
missions of a party and self-contradictory statements of a 
witness lies in the fact that the latter may not be given in 
evidence unless the witness has first been warned, while on 
the stand, by being asked whether at a certain time, place, 
and to a certain person he made the statement about to be 
offered as a self-contradiction, whereas an admission may 
be given in evidence without a prior warning to the party. 
Mindlin v. Dorfman, 197 App. Div. 770, 189 N. Y. S. 265; 
Cady v. Doxtator, 198 Mich. 170, 159 N. W. 151, 14 A. L. 
R. 10. As stated by Mr. Justice Page, in Mindlin v. Dorf- 
man, supra, at p. 771: “It is one of the elementary prin- 
ciples of the law of evidence that the statements of a party 
as to any fact in issue, or relevant to any issue, are admis- 
sible as primary evidence against the person by whom they 
are made.” 


§ 355. Best Evidence Rule Applicable to Admissions. 

In New York, the admissions of a party are competent 
evidence only when parol evidence of the fact claimed to be 
admitted would be competent. Sherman v. People, 13 Hun 
575, Richardson’s Cases in Evidence, p. 352. 


§ 356. Admissions as an Exception to the Hearsay Rule. 

The classical writers, who have taken the view that ad- 
missions are received in evidence for the sole purpose of dis- 
crediting a party by proving inconsistencies and not as testi- 
monial evidence of the facts admitted, have naturally held, 
as a logical result of such reasoning, that any witness who 
heard an admission made may testify to that fact without 
encountering the Hearsay Rule. But since it is now well 
settled that admissions are received in evidence for the pur- 
pose of proving the truth of the facts admitted, the logical 
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conclusion is that they are, in fact, received as an exception 
to the Hearsay Rule. The question is largely an academic 
one, for the law is too well settled that the admissions of a 
party may always be received in evidence against him for 
the courts to concern themselves with the question of their 
admissibility under an exception to the Hearsay Rule. 


§ 357. Admissions Based on Hearsay. 


Admissions are not subject to the rules of testimonial 
qualifications. Ordinarily a witness must speak from his 
own personal knowledge of the facts, but in cases involving 
admissions, such requirement is unnecessary. If a person 
makes a statement as matter of fact, it is admissible, al- 
though his knowledge of the fact is based wholly upon hear- 
say reports. But if he simply repeats, and so states, what 
another has said, his statement is pure hearsay and would 
not be admissible as an admission. To illustrate: In an 
action for death caused by negligence, it was shown that 
’ the defendant, who was concededly not present when the 
accident occurred, stated at the coroner’s inquest that at the 
time of the injury the dog of the machine was not in posi- 
tion, which caused the accident. The Court of Appeals 
held that, although this statement was obviously based upon 
what the defendant had learned from others as to the situa- 
tion and the cause of the accident, nevertheless, since it was 
a plain admission by the defendant of a fact relevant to the 
issue, it should be received in evidence against him. If, 
however, the defendant had merely said that he had heard 
that the accident occurred in the manner stated, his state- 
ment would be inadmissible, since such a statement would 
not amount to an admission of the fact stated but would be 
a mere statement of what he had heard. The theory upon 
which this rule rests is that the party has adopted and in- 
dorsed the statement of a third party, by making the state- 
ment without stating its source, and that he intends to be 
bound thereby. Reed v. McCord, 160 N. Y. 330, 340, 54 
N. E. 737, Richardson’s Cases in Evidence, p. 590. See, 
also, Koester v. Rochester Candy Works, 194 N. Y. 92, 87 
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N. E. 77, Richardson’s Cases in Evidence, p. 596; People v. 
Smith, 172 N. Y. 210, 236, 64 N. E. 814; Schoenherr v. 
Hartfield, 172 App. Div. 294, 158 N. Y. S. 388. 


§ 358. Classification of Admissions. 

Admissions may be either judicial or extrajudicial. A 
judicial admission is one made on the record or in connection 
with judicial proceedings. All other admissions are extra- 
judicial. Judicial admissions may be divided into two 
classes, formal and informal. 


§ 359. Formal Judicial Admissions. 

‘Formal judicial admissions are not properly classed as 
evidence at all, but, rather, take the place of evidence, ac- 
cording to the rules of judicial procedure. They are not 
offered in evidence as admissions against interest, but are, 
by the rules of judicial procedure, made conclusive of the 
facts admitted therein, in the action in which they were 
made. 14 A. L. R. 22, note; Coffin v. Grand Rapids Hy- 
draulic, Co. 156 N. Y..655; 382 N. E: 1076. They include 
facts admitted by the pleadings, by a confession of judg- 
ment, or by an agreed statement of facts or other stipula- 
tion, and facts expressly and formally admitted_in_ open 
court.by..a-party..or-his.attorney, as by an express waiver of 
proof of a certain fact, or a plea of guilty in a criminal 
prosecution. When not expressly limited to a particular 
time, purpose, or occasion, formal judicial admissions are 
binding on the parties throughout the entire litigation, un- 
less modified or relieved by order of court. Clason v. Bald- 
win, 152 N. Y. 204, 46 N. E. 322; Carnegie Steel Co. v. 
Cambria Iron Co., 185 U. S. 408, 46 Law. Ed. 968, 22 Sup. 
Ct. Rep. 698. To illustrate: In an action to recover the 
salary of an office, the appellants contended that there was 
no proof that the salary in question had been paid by the 
city to one McGuire. It was shown, however, that the 
record of a former trial of the same action contained the 
following admission by the plaintiff: “It is admitted that 
during the time John A. Stemmler was ousted from office 
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the defendant paid the salary to Joseph McGuire.” ‘The 
Court of Appeals held this a general admission, not limited 
to the first trial, but binding upon the parties during the 
entire litigation. Stemmler v. Mayor, 179 N. Y. 4738, 482, 72 
N. E. 581, Richardson’s Cases in Evidence, p. 600. See, 
also, Fried v. N. Y., N.. H. & H. R.:R. Co., 183 App. Div.:115, 
122, 170 Ne Yo 0: 697, ait’ d 280 Nv VY. GLO, toO Ne Bens, 


§ 360. Informal Judicial Admissions. 


Informal judicial admissions include facts incidentally ad- 
mitted in the course of a trial or judicial proceeding, as in 
statements made by a party asa witness, or contained in 
his deposition or affidavit, and may be received in evidence 
as admissions against interest in the same or any subse- 
quent litigation. McRorie v. Monroe, 203 N. Y. 426, 96 
N. E. 724. Facts incidentally admitted in the pleadings, as 
well as formal judicial admissions. which were made in 
other actions or which have been withdrawn or modified, 
so that they are no longer conclusive, are competent as ad- 
missions against interest, and should properly be classed as 
informal judicial admissions. 22 C. J., p. 329. To illus- 
trate: An admission contained in a pleading in one action 
may be given in evidence against the pleader on the trial of 
another action, provided the statement is relevant to the 
issues in the action in which it is offered as an admission. 
It must first be shown, however, by the signature or veri- 
fication of the party, or otherwise, that the facts were in- 
serted with his knowledge and approval. Cook v. Barr, 44 
N.. Y. 1563. Taft-v, Little; 178-N. Y21295184- 70s NeweotT 
Reno v. Bull, 226 N. Y. 546, 124 N. E. 144. Similarly, in 
cases where the pleadings have-been amended so as to make 
an issue of a fact which was admitted by the original plead- 
ings, the original pleading, verified by the party against 
whom it is offered, may be received in evidence as an ad- 
mission of the fact now put in issue by the amended plead- 
ing. Breese v. Graves, 67 App. Div. 322, 73 N. Y. S. 167; 
Vermeule v. City of Corning, 186 App. Div. 206, 174 N. Y. S. 
220; Hess v. Vinton Colliery Co., 255 Pa. 78, 99 Atl. 218, 
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annotated 14 A. L. R. 1. Any incidental admission of fact 
contained in a verified pleading, even if not conclusive 
against the pleader, may be given in evidence as an admis- 
Sion against him. Where all of the defendants unite in an 
answer, the admissions therein are to be treated, in the 
action in which the pleading is served, as the admissions of 
each, and not confined to the person actually verifying the 
same. Talbot v. Laubheim, 188 N. Y. 421, 81 N. E. 163; 
Herbert v. Otto Gerdau Co., 186 App. Div. 916, 172 
NG Y2 5, 550: 


§ 361. Extrajudicial Admissions. 


All admissions not made in the course of judicial proceed- 
ings are extra-judicial admissions. They include any oral 
or written statements, or conduct, of a party, or his legal 
representative, which are inconsistent with the claim of 
that party with respect to some fact relevant to the issues 
at the trial. To illustrate: A sues B for the loss of his 
sheep, alleging that B’s dog killed them, and, upon the trial, 
offers evidence that B killed his dog and, when so doing, re- 
marked: “The dog will kill no more sheep.” This evi- 
dence was received as an admission, in Anderson v. Halver- 
son, 126 Iowa 125, 101 N. W. 781. For numerous illustra- 
tions see authorities collated in 22 C. J., p. 297, note. 


§ 362. Admissions Implied by Conduct. 


Prior acts or conduct of a party which are inconsistent 
with his present claims may be shown as admissions. 22 
C. J., p. 317. To illustrate: Where a party, to whom a 
bill for goods was presented for payment, struck out one 
of the items and wrote against it ‘“‘never got it,” the court 
held that, from these facts, it might be inferred that he ad- 
mitted having received the other items in the bill. Power 
v. Root, 3 E. D. Smith (N. Y.) 70. An endeavor to obtain 
an extension of time for the payment of a note has been 
received in evidence as an admission incongistent with a 
claim that the note was signed under duress. | International 
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Harvester Co. v. Voboril, 187 Fed. 978. The receipt of sick 
benefits is an implied admission that the recipient was ill. 
Seidenspinner v. Met. Life’ Ins:-Co.,! 17 ae Nee 5 On 
NSE 

The flight of the accused after the commission of the 
crime is always received as an admission of guilt. Allen v. 
United States, 164 U. S. 492, 41 Law. Ed. 528, 17 Sup. Ct. 
Rep. 154. Similarly, any suspicious conduct giving rise to 
an inference of guilt is competent as an admission. In both 
civil and criminal actions, evidence of an attempt to bribe 
or coerce a witness is received as an admission that the case 
is weak. Nowack v. Metropolitan Street Ry. Co., 166 N. Y. 
433, 60 N. E. 32, Richardson’s Cases in Evidence, p. 668; 
People v. Shilitano, 218 N. Y. 161, 112 N. E. 733. 

But evidence of repairs made after an accident is inadmis- 
sible as an admission of negligence, because the adoption of 
additional safeguards after an accident is not necessarily 
inconsistent with the claim of freedom from responsibility 
for the happening of the accident. Similarly, the fact that 
a motorman was discharged after an accident may not be 
proved as an admission of negligence by the defendant. 
Engel v. United Traction Co., 203 N. Y. 321, 96 N. E. 731. 


§ 363. Admissions Implied by Silence. 

Silence, when one ought to speak, is often as significant as — 
an express admission. Where a statement is made in the 
presence of a party, under such circumstances that the 
party heard and understood what was said and had an op- 
portunity to reply, and would naturally reply unless he ad- 
mitted the truth of the statement made to him, the state- 
ment, together with the fact of his silence, will be received in 
evidence as a tacit admission of its truth. Commonwealth 
v. Kenney, 12 Metc. (Mass.) 235, 46 Am. Dec. 672; Wallace 
v. Wallace, 158 App. Div. 273, 276, 187 N. Y. S..43,. aff’d 
216 N. Y. 28, 109 N. E. 872; Cohen v. Toole, 184 App. Div. 
70, 171 N. Y. S. 577; 22 C. J., p. 321. The courts are most 
strict, however, in requiring that the evidence be brought 
clearly within the rule. If the person addressed was in such 
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physical condition that it is not clear that he heard or un- 
derstood what was said, or if he was not perfectly familiar 
with the language spoken, the statements made to him will 
not be received in evidence, since no acquiescence could be 
inferred from his silence. People v. Koerner, 154 N. Y. 355, 
373, 48 N. E. 730; Schilling v. Union Ry. Co., 77 App. Div. 
74, 78 N. Y. S. 1015; People v. Cascone, 185 N. Y. 317, 78 
N. E. 287. Statements made to a person who is not per- 
mitted to reply are, of course, excluded. People v. Kennedy, 
164 N. Y. 449, 58 N. E. 652. Similarly, a failure to reply to 
statements made in the course of judicial proceedings does 
not constitute an admission. Statements made in a 
language of which the accused understood but little, and ac- 
cusing the defendant of a crime, must be excluded. People 
v. Lewis, 238 N. Y. 1, 143 N. E. 771; People v. Willet, 92 
N. Y. 29; Leggett v. Schwab, 111 App. Div. 341, 97 N. Y.S. 
805. In Leggett v. Schwab, supra, the Court said: ‘The 
reason for the exception is that the inference, if any, would 
arise from the party’s failure to speak out informally at an 
improper time, where an interruption to deny would violate 
the decorum of the occasion.”’ The leading Massachusetts 
case of Commonwealth v. Kenney, supra, is authority for 
the proposition that the silence, in the face of charges 
against him, of a person under arrest is incompetent as an 
admission, on the theory that the situation is analogous to 
a judicial proceeding. See, also, Commonwealth v. McDer- 
mott, 123 Mass. 440, 25 Am. Rep. 120. And there have been 
dicta in the Court of Appeals of this State in support of 
that view. People v. Smith, 172 N. Y. 210, 234, 64 N. E. 
814; People v. Marendi, 213 N. Y. 600, 613, 107 N. E. 1058. 
The question was directly in issue, however, in Kelley v. 
People, 55 N. Y. 565, 14 Am. Rep. 342, and the Court of 
Appeals held that it was no objection to the admissibility in 
evidence of the admissions of the accused, whether express 
or implied by his silence, that they were made while he was 
under arrest. This decision was followed in People v. 
Cascia, 191 App. Div. 376, 181 N. Y. 8S. 855; Editorial, New 
York Law Journal, August 15, 1924. 


250 LAW OF EVIDENCE 


§ 364. Admissions Not Implied by Unanswered Written 
Communications. 

Unanswered written communications are not, ordinarily, 
admissible in evidence, against the person addressed, as ad- 
missions of the truth of statements contained therein, for 
the reason that a person to whom a letter is addressed is, 
ordinarily, under no duty to make any reply. There is no 
rule of law which requires a person to enter into a corres- 
pondence with another in reference to a matter in dispute 
between them. Learned v. Tillotson, 97 N. Y. 1, 49 Am. 
Rep. 508, Richardson’s Cases in Evidence, p. 610; Thomas 
v. Gage, 141 N. Y. 506, 36 N. E. 385; Viele‘v. McLean, 200 
N. Y. 260, 93 N. E. 468; Kumin v. Fine, 229 Mass. 75, 118 
N. E. 187; Editorial, New York Law Journal, January 
Ae OD ee. 


§ 365. Admissions by Acquiescence in Bills Rendered. 

When one party sends a bill to another party, and the 
latter keeps it and fails to make objections to it within a 
reasonable time, that fact may be proved as an admission 
of the correctness of the bill and is sufficient to justify the 
‘first party in suing on the theory of an account stated. 
Failure to object within a reasonable time is not conclusive 
of the fact of actual agreement to the correctness of the ac- 
count, but is merely competent evidence as an admission, 
subject to be rebutted by proof of circumstances from which 
counter inferences may be drawn. Lockwood v. Thorne, 
18 N. Y. 285, Richardson’s Cases in Evidence, p. 615; Spell- 
man v. Muehlfeld, 166 N. Y. 245, 59 N. E. 817; Bradley v. 
McDonald, 218 N. Y. 351, 388, 118 N. E. 340; Wiggins v. 
Burkham, 10 Wall. (U. S.) 129, 19 Law. Ed. 884. As stated 
by the Court in the case last cited: ‘The principle which 
lies at. the foundation of evidence of this kind is that the 
silence of the party to whom the account is sent warrants 
the inference of an admission of its correctness. This in- 
ference is more or less strong according to the circum- 
stances of the case. It may be repelled by showing facts 
which are inconsistent with it, as that the party was absent 
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from home, suffering from illness, or expected shortly to 
see the other party, and intended, and preferred, to make his 
objections in person.” 


An account stated is prima facie evidence of the correct- 
ness of the balance acknowledged, but it may be impeached 
by proof of fraud, omission, or mistake. Dodson v. Watson, 
110 Tex. 355, 220 S. W. 771, annotated 11 A. L. R. 583. 


Likewise, where the addressee denies receipt of a bill al- 
leged to have been mailed to him, the mailing operates only 
as presumptive evidence, and silence under such circum- 
stances cannot be construed as assent to an account stated. 
Curry v. MacKenzie, 239 N. Y. 267, 146 N. E. 375. 


§ 366. Offers of Compromise. 


An offer to compromise or settle a question or claim in 
dispute is not an admission of liability. Such offers are, 
therefore, inadmissible. This principle is based upon the 
theory that the law favors settlements of controverted 
claims. The offer implies merely a desire for peace, and not 
a concession of a liability or wrong done. Under a contrary 
rule, no attempt to amicably settle disputes could safely be 
made. To illustrate: Where defendant wrote, “To save 
costs and stop further litigation, we are willing to send you 
our check for fifty dollars in full liquidation of your claim,” 
it was held that the statement was inadmissible. Smith v. 
Satterlee, 130 N. Y. 677, 29 N. E. 225, Richardson’s Cases 
in Evidence, p. 621. See, also, Tennant v. Dudley, 144 N. Y. 
504, 39 N. E. 644; Wemyss Furniture Co. v. Strober, 199 
App. Div. 449, 191 N. Y. S. 783. But a distinct, unqualified 
admission of an independent fact, made, not as a part of an 
attempted adjustment, but because it was an acknowledged 
fact, will not be excluded merely because it was made in the 
course of negotiations for settlement or compromise. White 
v. Old Dominion Steamship Co., 102 N. Y. 661, 6 N. E. 289, 
Richardson’s Cases in Evidence, p. 622; Harrington v. 
Lincoln, 4 Gray (Mass.) 563, 64 Am. Dec. 95. If the ad- 
mission is expressly stated to be “without prejudice,” or if 
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it appears to have been made tentatively or hypothetically, 
or if it is of such a nature that the court can see that it 
would not have been made except for the purpose of effect- 
ing a settlement, so that an agreement that it was to be 
deemed made “without prejudice” could be fairly implied 
from the circumstances, it will be excluded. Roome v. 
Robinson, 99 App. Div. 148, 90 N. Y. S. 1055. 


A voluntary offer to pay damages for another’s injury 
cannot be construed where there is no dispute between the 
parties, as an offer of compromise. But an offer to pay 
damages in reply to a demand by the injured party or by a 
stranger who would be under no obligation to provide for 
the injured party, may be received in evidence as an admis- 
sion of liability. Brice v. Bauer, 108 N. Y. 428, 15 N. E. 
695; Walton v. Kane, 4 Misc. 296, 23 N. Y. S. 1029; Story 
v. Nidiffer, 146 Cal. 549, 80 Pac. 692. But an offer of as- 
sistance to an injured employee, made by his employer after 
an accident, is held inadmissible. To illustrate: In a per- 
sonal injury action by an employee against his employers, 
the plaintiff proved that the defendants offered to pay his 
doctor’s bill and his wages while he was disabled. The 
Court of Appeals reversed on the ground that this evidence 
was improperly received as an admission of liability, since 
such an offer might be construed as a voluntary act of 
benevolence, not at all inconsistent with the defendant’s 
claim of freedom from responsibility for the accident. Gro- 
gan v. Dooley, 211 N. Y. 30, 105 N. E. 135. 


§ 367. Admissions Must Be of Fact. 


An admission must amount to an acknowledgment of a 
fact, as distinguished from a mere expression of opinion 
or intention. To illustrate: A remark that “one of the 
girls must have left the faucet open” is nothing more than 
an expression of opinion. Aschenback v. Keene, 46 Misc. 
600, 92 N. Y. 8S. 764. A statement by the plaintiff that he 
would make no claim for damages cannot be construed as 
an admission that he suffered none. Driscoll v. City of 
Taunton, 160 Mass. 486, 36 N. E. 495. 
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§ 368. The Whole Statement or Admission to be Re- 
ceived. 


Where part of a conversation or writing has been received 
in evidence as an admission, the party against whom it is 
offered has the right to prove any other statement made by 
him at the same time which tends to modify or destroy the 
effect of the admission. Rouse v. Whited, 25 N. Y. 170, 82 
Am. Dec. 337; Platner v. Platner, 78 N. Y. 90; Grattan v. 
Met. Life Ins. Co., 92 N. Y. 274, 44 Am. Rep. 372. In Grat- 
tan v. Met. Life Ins. Co., supra, the defendant introduced in 
evidence, as an admission against the plaintiff, an extract 
from a letter written by the insured. The Court said, at 
p. 284: “The defendant introduced the letter and read so 
much of it as admitted that the applicant knew that his 
sister died of consumption, and the plaintiff read the rest 
under objection and exception. We think she had the right 
to do so. The whole of the letter was one connected narra- 
tive and an explanation of a single definite accusation. It 
was written to contradict the charge of a false representa- 
tion as to the cause of the sister’s death. To read part of it 
and suppress the rest distorts its purpose and meaning and 
turns a justification into a confession. The plaintiff could 
not have read it at all. When the defendant read a part 
of it he was bound to take with it all that explained or 
qualified what preceded.” 


§ 369. Explanation of Admissions. 


“Where declarations or acts of a party are offered in evi- 
dence as admissions against himself and calculated to show 
that his present attitude is inconsistent therewith, it is 
always competent for him to offer an explanation.” Cham- 
berlain v. Iba, 181 N. Y. 486, 74 N. E. 481, Richardson’s 
Cases in Evidence, p. 632. This he may do by means of his 
own testimony or by introducing any other evidence cal- 
culated to explain the apparent inconsistency between the 
alleged admission and his present claim. Ferris v. Sterling, 
214 N. Y. 249, 108 N. E. 406; Collins v. Kelly, 226 N. Y. 
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180, 123 N. E. 74; Rubin v. Siegel, 188 App. Div. 636, 177 
Nw XY c60..542. 

Thus, where a letter head containing words “Trusts 
Estate” had been used as an admission against a party, the 
court ruled that it was error not to permit the party to ex- 
plain it. No. 615 Flatbush Ave. Corp. v. Hatoff et al., 126 
Misc. 573, 214° N.Y: S138; 


§ 370. Weight and Probative Value of Admissions for 
Jury. 

Any difficulties which the courts of this State have ex- 
perienced in determining and stating the weight to be given 
to admissions, as compared with other forms of evidence, 
have been resolved by the Court of Appeals, in Gangi v. 
Fradus, 227 N. Y. 452, 125 N. E. 677. In the language of 
the Court, at p. 456: ‘‘They (admissions) have two phases 
for the jury’s consideration: the one, were they made; the 
other, their effect. In neither phase have they any char- 
acteristic or quality peculiar to themselves, or distinguish- 
ing them from the other facts in evidence.” And again, at 
p. 457: “In case they were made in ignorance of the facts 
or in abnormal state of mind, or were based in part upon 
mere opinion, or were made casually or thoughtlessly or in- 
sincerely Ge. tx ., they may, in reason, deserve slight con- 
sideration or value or none at all. In case they were made 
understandingly and deliberately, are of pure fact within 
the knowledge of the declarant, and were made under con- 
ditions and circumstances conducive to veracity, and are 
not overborne by the other facts in evidence, they may, in 
reason and sound judgment, establish a cause of action or a 
defense. Whether they are of the one class or the other, or 
intermediate, is for the determination of the jury. The ef- 
fect they shall have upon the issues being tried is for their 
determination. The trial justice may not instruct as to the 
rank assignable to them or the influence to be yielded by 
them. The jury may accept a part as true and put aside a 
part as not true. In those respects the law has no gauge. 
The jury shall determine whether or not they were made; 
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if made, the conditions and circumstances under which they 
were made and the effect thereof, and their probative 
weight and value which may range from the lowest, or none 
at all, to conclusiveness. The trial justice may profitably 
and without error, as the evidence justifies, bring to the 
jury’s attention and guidance the rules of law that the pro- 
bative effect and value of an admission depend upon the con- 
ditions and circumstances under which they were made, the 
time which has since elapsed and the cogency or reasonable- 
ness of the explanation, if any, of the making and other 
like grounds and conditions. The trial justice should also, 
as the evidence makes useful and proper, instruct the jury 
concerning the degree of scrutiny and caution in determin- 
ing whether or not the admissions were in truth made. 
Judicial opinion is, at times, not clear, if not misleading, 
through treating without distinguishment the evidence of 
the making of the admission with that of the contents of the 
admission. The making of an admission of strong effect 
may have in support only fain and dubious evidence, with- 
out justifying the declaration that admissions are a weak 
or dangerous kind of evidence. The weakness or danger is, 
in such case, in the proof of the making and not in the con- 
tents of the admission.” 


Nevertheless, in the Matter of Ennever, 116 Misc. 32, 189 
N. Y. 8. 177, the learned Surrogate held that the bare ad- 
missions of a decedent, even though believed to have been 
made, were insufficient, as matter of law, to support a claim 
against his estate. In distinguishing Gangi v. Fradus, 
- supra, the Court said, at p. 35: ‘Where the decedent’s lips 
are sealed in death, I hesitate to give his admissions against 
interest that probative effect and value that I might apply 
were he alive, present in court, and able to testify in denial 
or explanation.” 
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PARTIES WHOSE ADMISSIONS ARE RECEIVABLE 


§ 371. Admissions by Parties to the Record. 


The admissions of a party to the record are always admis- 
sible against that party. Reed v. McCord, 160 N. Y. 330, 
341, 54 N. E. 737, Richardson’s Cases in Evidence, p. 590; 
Mindlin v. Dorfman, 197 App. Div. 770, 189 N. Y. S. 265. 


§ 372. Admissions by Co-Parties. 

The admissions of a party are not receivable against his 
co-plaintiffs or co-defendants merely because they happen 
to be joined as parties to the action. Dan v. Brown, 4 Cow. 
(N. Y.) 4838, 15 Am. Dec. 395; Whaples v. Fahys, 109 App. 
Div. 594, 96 N. Y. S. 323; Sparf and Hansen v. United 
States, 156 U.S. 51, 39 Law. Ed. 343, 15 Sup. Ct. Rep. 273, 
Richardson’s Cases in Evidence, p. 635. An excellent il- 
lustration is found in the case of Scully v. Scully, 179 App. 
Div. 266, 166 N. Y. S. 464. In an action for divorce, the 
trial court received in evidence extra-judicial admissions of 
the defendant wife, confessing her adultery with the co- 
respondent. The Appellate Division reversed the judgment 
on the ground that these admissions, although competent 
against the wife, were incompetent against the corespond- 
ent, even though the offense was joint and it is clear that 
both parties must have been equally guilty or equally in- 
nocent. 


§ 373. Admissions by Parties in Will Cases. 

The rule that the admissions of a party to the record are 
always admissible against himself even though they may be 
incompetent against his co-plaintiffs or co-defendants is not 
applied in will cases, since the will cannot be admitted as to 
one and rejected as to another. Matter of Kennedy, 167 
N. Y. 163, 60 N. E. 442, Richardson’s Cases in Evidence, p. 
538. To illustrate: If the probate of a will is contested on 
the ground of testamentary incapacity, the admissions of 
one of the devisees that the testator was mentally incom- 
petent when he made the will would be inadmissible as 
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against the others; and as it would be impossible, upon the 
issue raised, to limit the effect of the admissions so as to 
restrict them to the devisee who made them, they would be 
inadmissible even against him. But in the case of a sole 
devisee or legatee, his admissions would be competent evi- 
dence. Matter of Campbell, 67 App. Div. 418, 73 N. Y. S. 753. 


§ 374. Admissions by Nominal Parties. 


Where an action is prosecuted or defended in the name of 
a person other than the real party in interest, the admis- 
sions of the nominal party are not receivable to defeat the 
claim of the real party in interest. To illustrate: An ad- 
mission made by a guardian od litem is inadmissible against 
the infant plaintiff. Geraty v. Nat. Ice Co., 16 App. Div. 
174, 131, 44 N.Y. 5.659, aff'd 160 N. Y. 658, 55 N. E; 
1095; Schlotterer v. Brooklyn & N. Y. Ferry Co., 75 App. 
Dive saUe i GUN. Y.., 202, 14-A. . R. 87, 


§ 375. Admissions by Executors and Administrators. 


Executors and administrators are not considered nominal 
parties within the rule above stated. An executor or ad- 
ministrator is deemed to represent the estate itself and not 
any person beneficially interested therein. His admissions 
against interest, therefore, made while acting in his official 
capacity and within the scope of his duties, are admissible 
against the estate. Simon v. Etgen, 213 N. Y. 589, 598, 107 
N. E. 1066; Breese v. Graves, 67 App. Div. 322, 73 N. Y. S. 
167. Such admissions, however, must appear to have been 
made by the sole executor or administrator or by all of them 
together, for the admissions of one executor or administra- 
tor are inadmissible against his co-executor or co-adminis- 
trator. Potter v. Greene, 51 Hun 6,3 N. Y. S. 605; Finnern 
v. Hinz, 38 Hun 465; Spencer v. Hall, 30 Misc. 75, 62 
N. Y. S. 826, aff’d 51 App. Div. 623, 64 N. Y. S. 1149. See, 
also, Union Bank v. Sullivan, 214 N. Y. 332, 108 N. E. 558. 
Admissions made by executors or administrators while not 
acting in their official capacity are never admissible against 
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the estate. Church v. Howard, 79 N. Y. 415; LeLong v. 
Siebrecht, 196 App. Div. 74, 187 N. Y. S. 150. 


§ 376. Admissions by Real Parties in Interest. 

Admissions made by the real party in interest, on the 
other hand, are admissible against the nominal party repre- 
senting his interest. 22 C. J., p. 353; Taylor v. Grand 
Trunk Ry. Co., 48 N. H. 304, 2 Am. Rep. 229. 


§ 377. Admissions by One Not a Party to the Record. 
Statements made by those who are not parties to the 
record are receivable as admissions against those who are 
whenever it is made to appear 
1. That there is a privity of interest between the 
parties ; 
2. That a party to the record adopted or acquiesced 
in the statement, act or conduct of another; 
3. That a party to the record referred to the declar- 
ant as authorized to speak for him; or 
4, That the declarant was acting as agent for a party 
to the action. 


- 


§ 378. Admissions by Privies. 

Privies are those who have an interest in any action or 
thing, and privity of interest is the mutual or successive 
relationship which permits one person’s rights, obligations, 
or remedies to be affected by the statements or acts of an- 
other person. That such statements may be received in evi- 
dence as admissions it must be shown that the interest of the 
party making them is identified with the interest of the 
party against whom they are sought to be introduced. The 
privity of interest may be either (a) privity of obligation, 
or (b) privity of title. 


PRIVITY OF OBLIGATION 


§ 379. Generally. 


What constitutes a privity of obligation so as to admit the 
statements of a person as the statements of the party to 
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the action is a question of substantive law, and not of evi- 
dence, determining the legal relationship of such person 
to the party-plaintiff or defendant. We shall present only 
a few of the many situations in which the question arises 
- and where the principle finds constant application. 


§ 380. Admissions by Joint Debtors. 


Early decisions, both in the United States and England, 
established the rule that the admissions of one of two or 
more joint obligors are receivable against the others. The 
decision of Lord Mansfield, in the leading case of Whit- 
comb v. Whiting, 2 Doug. 652, 99 Eng. Rep. 413, that a 
payment made by one of four joint and several makers of a 
promissory note operated to prevent the debt from being 
barred by the Statute of Limitations as to all of the joint 
debtors, was placed on the ground that there was a quasi 
agency created by the contract, whereby the act of one was 
binding upon all. This decision was followed in Johnson - 
v. Beardslee, 15 Johns. (N. Y.) 3; Patterson v. Choate, 7 
Wend. (N. Y.) 441, and numerous other cases in New York 
and other jurisdictions, but the early doctrine, as repre- 
sented by these cases, was expressly repudiated in Van 
Keuren v. Parmelee, 2 N. Y. 523, 51 Am. Dec. 322, and 
Shoemaker v. Benedict, 11 N. Y. 176, 62 Am. Dec. 95. It 
is now the established rule in New York “that a part pay-_ 
ment by-one. of two or more joint contractors does not take 
the case out of the Statute of Limitations as to the others, 
and this whether such payment is made before or after the 
debt has been barred.”’ Murdock v. Waterman, 145 N. Y. 
55, 64, 39 N. E. 829. See, also, Hoover v. Hubbard, 202 
N. Y. 289, 95 N. E. 702. “It makes no difference that the 
payments were made with the knowledge of the other party 
liable for the same debt. To make payments effective 
against a party to save a claim from the statute, they must 
have been made by him, or for him by his authorized 
agent.””’ McMullen v. Rafferty, 89 N. Y. 456, 460. The 
joint liability does not, of itself, make each of several joint 
debtors the agent of the others. Prior authorization or sub- 
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sequent ratification must be shown before statements or acts 
of one joint debtor will be received in evidence as admis- 
sions against the others. Wallis v. Randall, 81 N. Y. 164. 


§ 381. Admissions by Partners. 

After a partnership is shown to exist, an admission of 
one partner, relating to matters within the scope of the 
partnership business, is binding upon his co-partners, for, 
as to such matters, each partner is deemed the agent of 
the others. Upon dissolution of the partnership, however, 
the implied agency of the partners ceases, except as to mat- 
ters necessary in order to wind up the partnership af- 
fairs, and, therefore, the power of one partner to bind his 
co-partners by admissions with respect to previous trans- 
actions ceases. Van Keuren v. Parmelee, 2 N. Y. 523, 51 
Am. Dec. 322; Deshbecker v. Cauffman, 169 N. Y. 547, 62 
N.E. 674. The declarations of one alleged partner are in- 
admissible against the others for the purpose of proving 
the partnership. Franklin v. Hoadley, 145 App. Div. 228, 
130 N.Y.S. 47, 


§ 382. Admissions of Principal as against Surety. 

In cases of suretyship, the admissions of the principal, in 
connection with the obligation or duties to which the surety- 
ship relates, made during the period in which the surety 
is bound, so as to constitute a part of the res gestae, are 
admissible against the surety. 22 C. J., p. 405. To illus- 
trate: A receipt for goods by a principal is admissible in 
an action against his surety to recover the purchase price. 
Rawson v. Adams, 17 Johns. (N. Y.) 130. The official books 
and reports of a county treasurer are admissible, in an 
action against his sureties, to show the amount of money 
and securities in the treasurer’s possession. Supervisors of 
Monroe County v. Clarke, 92 N. Y. 391. See, also, State 
Bank of Pike v. Brown, 165 N. Y. 216, 59 N. E. 1, Richard- 
son’s Cases in Evidence, p. 417. But admissions of the 
principal made subsequent to the act to which they relate 
are inadmissible against the surety. Hatch v. Elkins, 65 
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N. Y. 489; Strobel & Wilken Co. v. Wiesen, 144 App. Div. 
149, 128 N. Y. S. 798; Griffen v. Edelman, 146 App. Div. 
744, 1381 N. Y. S. 450; Eichhold v. Tiffany, 20 Misc. 680, 
46 N. Y.S. 534. 


§ 383. Admissions by One of Several Conspirators. 

When a conspiracy between certain parties has been 
proved, the admissions of each, made in furtherance of the 
common object, are admissible against all. To illustrate: 
Where a conspiracy in fraud of creditors between a debtor 
and his transferee has been proved, the acts and statements 
of either, in furtherance of the purpose to defraud, are com- 
petent against both parties. Dewey v. Moyer, 72 N. Y. 
70, aff’d 103 U. S. 301, 26 Law. Ed. 394. But the admissions 
of one conspirator, made after the common design is ac- 
complished or abandoned, are inadmissible against the 
others, because, to be competent, the declarations must have 
been made in the furtherance of the prosecution of the com- 
mon object, or constitute a part of the res gestae, of some 
act done for that purpose. People v. Davis, 56 N. Y. 95; 
Garnsey v. Rhodes, 138 N. Y. 461, 34 N. E. 199; People v. 
Storrs, 207 N. Y. 147, 100 N. E. 730; Cohen v. Toole, 184 
App. Div. 70, 171 N. Y. 8. 577; Logan v. United States, 144 
Wd. 3. 268, 309, 36 baw. Ed. 429, 12 Sup. Ct. Rep. 647. 
The declarations of an alleged conspirator cannot be re- 
ceived for the purpose of proving the conspiracy. Cuyler 
v. McCartney, 40 N. Y. 221; Lent v. Shear, 160 N. Y. 462, 
bo IN. Be 2. 


§ 384. Admissions by Joint Tort-Feasors. 

There is no such joint interest between wrong-doers in 
actions for negligence, trespass, or other torts that the ad- 
missions of one can be used against the others. The dec- 
larations of one tort-feasor can be used against his joint 
tort-feasors only when they constitute _a part of the res 
gestae or r where. a.conspiracy has been proved. In the latter 
case, they are, of course, subject to the rules applicable to 
all admissions by fellow conspirators. Sparf and Hansen 
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v. United States, 156 U. S. 51, 39 Law. Ed. 348, 15 Sup. Ct. 
Rep. 273, Richardson’s Cases in Evidence, p. 635. 


PRIVITY OF TITLE 


§ 385. Privies in Title. 

Where one person succeeds to the same property rights 
formerly enjoyed by another, there is often such privity 
that the rights of the present owner may be affected by 
statements of the former owner. The principle is lucidly 
expounded by Cowen and Hill, in Notes to Phillips on Evi- 
dence, p. 644, as follows: 

“The owner’s estate or interest in the same property, 
afterwards coming to another, by descent, devise, right of 
representation, sale or assignment, in a word, by any kind 
of transfer, whether it be the act of law or the act of the 
parties, whether the subject of the transfer be real or per- 
sonal estate, corporeal or incorporeal, chose in possession 
or chose in action, the successor is said to claim under the 
former owner; and whatever he may have said affecting his 
own rights, before departing with his interest, is evidence 
equally admissible against his successor claiming from him, 
either immediately or remotely. And in this instance, it 
makes no difference whether the declarant be alive or dead; 
for though he be a competent witness, and present in court, 
his admissions are receivable. This doctrine proceeds upon 
the idea that the present claimant stands in the place of the 
person from whom his title is derived; has taken it cum 
onere; and as the predecessor might have taken a qualified 
right, or sold, charged, restricted, or modified an absolute 
right, and as he might furnish all the necessary evidence to 
show its state in his own hands, the law will not allow third 
persons to be deprived of that evidence by any act of trans- 
ferring the right to another.” 

This principle, as thus explained, is universally applied, 
except in New York, to admissions of former owners of 
both real and personal property, but is restricted in this 
State to admissions of former owners of real property. 
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§ 386. Admissions by Former Owner of Real Property. 


Admissions of a former owner of real property, made be- 
fore parting with the title, are admissible against those 
claiming under him, as grantees, heirs, devisees, etc., Chad- 
wick v. Fonner, 69 N. Y. 404; Spaulding v. Hallenheele 35 
N. Y. 204; N. Y. Water Co. v. Crow, 110 App. Div. 32, 96 
Nee aon O99, a1 o L3l NowY.: 516,79 N..E.. 1412; :People:v: 
Ladew, 102 Misc. 595, 170 N. Y. S. 196; provided such_a 2g- 
since ‘that 1 may not. be attacked. by parol ‘evidence, ress 
v. Marchay, 34 N. Y. 301; Hutchins v. Hutchins, 98 N. Y. 
56; People v. Holmes, 166 N. Y. 540, 60 N. E. 249. Buta 
derogatory statement of a grantor made after parting with 
the title is inadmissible against the grantee or those claim- 
ing under him, irrespective of whether the transfer was a 
gift or a sale. Vrooman v. King, 36 N. Y. 477; Williams 
v. Williams, 142 N. Y. 156, 36 N. E. 1053; Leary v. Cor- 
win, 63 App. Div. 151, 71 N. Y. S. 335; Wadleigh v. Wad- 
leigh, 111 App. Div. 367, 97 N. Y. S. 1063; Johnson v. Peter- 
sen, 101 Neb. 504, 163 N. W. 869, annotated 1 A. L. R. 1235. 


§ 387. Admissions by Former Owner of Personal big 
erty. | = ete | | 

In New York the declarations of a donor, vendor, or as- 
signor of a chattel or chose in action, whether made before 
or after the transfer, are inadmissible to affect the claim or 
title of the donee, vendee, assignee, or any subsequent 
holder. 

The rule forbidding the use of such declarations, known 
and characterized as the New York doctrine, was estab- 
lished by the opinion of Senator Lott, in Paige v. Cagwin, 
7 Hill (N. Y.) 361, 42 Am. Dec. 68, Richardson’s Cases in 
Evidence, p. 655. The case of Paige v. Cagwin, supra, was 
an action on a promissory note transferred for value after 
maturity. The principal question was whether the declara- 
tions of the payee, made while he was holder of the note, 
were admissible against the plaintiff. The Court, in ruling 
that the evidence was properly rejected, said: “It may, I 
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think, be laid down as a general proposition that the cases 
in which such evidence has been held admissible are those 
only where the declarations were. made. by. a party really in 
interest, or by one through whom the plaintiff claimed. as a_ 
party by representation, as in case of bankruptcy, death and 
others of similar character.” 

The rule of exclusion thus laid down has been followed 
consistently in this State. Wangner v. Grimm, 169 N. Y. 
421, 62 N. E. 569; Kelly v. Beers, 194 N. Y. 60, 86 N. E. 
985; Tierney v. Fitzpatrick, 195 N. Y. 4383, 88 N. E. 750; 
Scheps v. Bowery Savings Bank, 97 App. Div. 484, 90 
N. Y. S. 26; Dinnebeil v. Ringer, 101 Misc. 658, 167 N. Y.S. 
952. In the well-known case of Merkle v. Beidleman, 165 
N. Y. 21, 58 N. E. 757, the rule was applied to the declara- 
tions of a mortgagee, offered by the mortgagor against the 
assignee of the mortgage for the purpose of defeating a 
foreclosure. 


§ 388. Admissions by One Through Whom a Party 
Claims by Representation. 

An exception to the broad statement set forth in section 
387, exists where the admissions of a former owner of real 
or personal property are introduced against one who claims 
through him by representation, such as an executor, ad- 
ministrator, heir, trustee in bankruptcy, ete. Admissions 
of a former owner of real or personal property against such 
a person are always admissible. Spaulding v. Hallenbeck, 
35 N. Y. 204; People v. Storrs, 207 N. Y. 147, 100 N. E. 
730, Richardson’s Cases in Evidence, p. 986; Von Sachs v. 
Kretz, 72 N. Y. 548. Admissions of a testator or intestate 
are always competent against his estate. Gallagher v. 
Brewster, 153 N. Y. 364, 47 N. E. 450; Staley v. Nellis, 188 
App.-Div: 325,17T Ne Ya Se bee. 


In an action for death caused by negligence, admissions 
made by ‘the decedent before his death are admissible 
against his personal representative, for the reason that the 
foundation of the claim is the injury to him for which he 
might have sued in his lifetime. Dec. Est. Law, sec. 130; 
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Hughes v. Delaware & H. Canal Co., 176 Pa. 254, 35 
Atl. 190. 


§ 389. Declarations of Another Person Adopted by a 
Party. 

Whenever it appears that a party to the record has 
adopted the statements of another person and made use of 
them for any purpose connected with the case, such state- 
ments are receivable as admissions against that party. To 
illustrate: In an action on a life insurance policy, it ap- 
peared that the plaintiff had signed and delivered to the 
defendant a certificate in proof of her husband’s death in 
which she stated that it was agreed that the certificate of 
the physician “shall be considered as part of proofs of death 

‘of insured.” The Court of Appeals held that this rendered 
the certificate of the physician admissible against the plain- 
tiff as an admission concerning the date when her husband 
became ill. Klein v. Prudential Ins. Co., 221 N. Y. 449, 117 
N. E. 942. See, also, Wagner v. Allemania, 71 Misc. 448, 
128 No-Y. S. 629. 


§ 390. Admissions by Persons Referred to. 

Whenever a party refers an inquirer to a third person, 
as authorized to answer for him, he is bound by such per- 
son’s admissions. This rule rests upon the theory that the 
third person is thereby constituted the agent of the party 
for the purpose of giving such information as relates to the 
subject of the inquiry. Wehle v. Spelman, 1 Hun 634; 22 
C. J., p. 385. But it is only when the third person is author- 
ized to answer for the party who has referred to him that 
the latter is bound by what the former may say. A mere 
reference to another person for information is not sufficient 
to imply any intention of giving to such person authority 
to speak for him. Lambert v. People, 76 N. Y. 220; Al- 
dridge v. Aetna Life Ins. Co., 204 N. Y. 83, 97 N. E. 399. 


§ 391. Admissions by Agents and Employees. 
The declarations of an agent are competent as admissions 
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against his principal, provided they are shown to have ac- 
companied an act done on behalf of the principal, within the 
scope of the agent’s authority, so that they can fairly be 
said to be a part of the res gestae. To illustrate: Upon the 
trial of the owner of a vessel for engaging in the slave trade, 
a witness testified that the master of the vessel offered to , 
engage the witness as mate for a voyage which the master 
described as a voyage to East Africa for slaves and that the 
master offered the witness a bonus of five dollars per head 
for each prime slave brought to Cuba. These declarations 
of the master were held competent as admissions against 
the owner, on the ground that the master had authority to 
hire a crew and that his declarations, made as part of an 
attempt to hire, were in the strictest sense a part of the 
res gestae. United States v. Gooding, 12 Wheat. (U. S.) 
460, 6 Law. Ed. 693. See, also, Stecher Lithographic Co. v. 
Inman, 175 N. Y. 124, 67 N. E. 2138, Richardson’s Cases in 
Evidence, p. 679; Nowack v. Metropolitan Street Ry. Co., 
166 N. Y. 483, 60 N. E. 32, Richardson’s Cases in Evidence, 
p. 668. But statements of an agent contained in a mere 
narrative of what occurred may not be received as admis- 
sions against his principal. To illustrate: The assertion of 
the defendant’s motorman, after the happening of an ac- 
cident, that he could not stop the car because the brakes 
were out of order was held inadmissible, in Luby v. H. R. 
R. R. Co., 17 N. Y. 131, Richardson’s Cases in Evidence, p. 
546, on the ground that the declaration was no part of the 
motorman’s act for which the defendant was sued. See, 
also, Vadney v. United Traction Co., 188 App. Div. 365, 177 
N. Y.S. 114. In an action for damages for the destruction 
of property by fire set by one of defendant’s locomotives, a 
letter reporting the matter, written by the station agent to 
the general manager of the road, was held incompetent as 
an admission against the defendant. Warner v. Maine 
Cent. R. R. Co.,.111 Me. 149, 88 Atl. 408, 47 L. R. A. (N.S.) 
830. But an admission contained in an employer’s report of 
injury, made to the State Industrial Commission by an em- 
ployee who had charge of reporting all accidents, was held 
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admissible against the employer, on the ground that it was 
within the scope of the agent’s authority. Anthus v. Rail 
Joint Co., 1930App. Div. 571,185 N. Y..S. 314, aff'd 231 
Nee ool, 1562 Ney 88%. “whe conduct of an agent or 
servant after the happening of an accident may not be 
shown in an action against his principal, as an admission of 
negligence or fault. Molino v. City of New York, 195 App. 
Div. 496, 186 N. Y. S.. 742. Admissions made by an agent 
outside the scope of his authority, or while not engaged in 
the discharge of his duties as agent, or after the agency has 
terminated, are inadmissible against the principal. Taylor 
v. Commercial Bank, 174 N. Y. 181, 66 N. E. 726; State 
Bank v. Brocton Fruit Juice Co., 208 N. Y. 492, 102 N. EH. 
591; Turner v. Northwestern Mut. Life Ins. Co., 282 N. Y. 
171, 1383 N. E. 485. The declarations of an alleged agent 
may not be used for the purpose of proving the fact of 
agency. Leary v. Albany Brewing Co., 77 App. Div. 6, 79 
N. Y. S. 130. See, also, American Bar Association Journal, 
January, 1928; University of Pennsylvania Law Review, 
November, 1927. 


§ 392. Admissions by Husband and Wife. 


No agency between husband and wife is implied from the 
mere fact of marriage. LeLong v. Siebrecht, 196 App. Div. 
74, 187 N. Y. S. 150.. The general rule is, therefore, that 
admissions of one spouse are inadmissible against the other, 
except in cases where actual agency has been proved. 
Bouton v. Welch, 170 N. Y. 554, 63 N. E. 539; Hansen v. 
Vogelsang, 189 App. Div. 759, 124 N. Y. S. 487. Actual 
agency may be implied from the conduct of the parties or 
established by proof of subsequent ratification, but declara- 
tions of the alleged agent are inadmissible for the purpose 
of proving agency. Shesler v. Patton, 114 App. Div. 846, 
100 N. Y. S. 286. The same general principles apply to the 
relation of parent and child. 22 C. J., p. 399; Haney v. 
Donnelly, 12 Gray (Mass.) 361. 


CHAPTER XIX. 


CONFESSIONS 


§ 393. Defined. 

“A confession is an acknowledgment in express words, 
by the accused in a criminal case, of the truth of the main 
fact charged or of some essential part of it.” Wigmore on 
Ev., sec. 821. For a historical review, see Cornell Law 
Quarterly, February, 1925. 


§ 394. Confessions Distinguished from Admissions. 


Although admissions are used chiefly in civil actions, 
nevertheless they are frequently employed in criminal prose- 
cutions for the purpose of discrediting the defendant’s case 
by bringing out inconsistencies between his claim of inno- 
cence and his prior statements or conduct. The distinction 
between admissions in criminal cases and confessions by the 
accused is the distinction in effect between admissions of 
fact from which the guilt of the accused may be inferred 
by the jury and the express admission of guilt itself. 


§ 395. Form of Confession. 

The form of the confession is immaterial so long as it is 
in express words. Testimony of an oral confession is com- 
petent, even though it has been reduced to writing and 
signed by the accused, except where a confession is made 
upon a hearing before a magistrate, who reduces it to writ- 
ing, as required by Code of Crim. Pro., sec. 198-200. The 
rules governing primary and secondary evidence have no 
application to a confession of a crime. In People v. Giro, 
197 N. Y. 152, 90 N. E. 432, the Court says that a confes- 
sion ‘“‘may be in the form of a letter or of several letters to 
different persons, or may consist of detached conversations 
with many people, or it may be a formal confession, or all 
of these together, yet all are admissible for the prosecution, 
upon the principle that no one will voluntarily make an ad- 
mission against himself unless it is true.” 
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§ 396. Confession Must Be Voluntary. 

The confession must be voluntary, and all confessions are 
such, except where the accused was under the influence of 
fear produced by threats or was promised immunity by the 
district attorney. The New York Code of Criminal Pro- 
cedure, sec. 395, provides that: “‘A confession of a defendant, 
whether in the course of judicial proceedings or to a private 
person, can be given in evidence against him, unless made 
under the influence of fear produced by threats, or unless 
made under a stipulation of the district attorney, that he 
_ shall not be prosecuted therefor; but it is not sufficient to 

warrant his conviction, without additional proof that the 
crime charged has been committed.” 

“Private person,” referred to in the statute, means any 
person not engaged in the conduct of a judicial proceeding. 
People v. Rogers, 192 N. Y. 331, 350, 85 N. E. 135. A con- 
fession, therefore, made to a sheriff, a police sergeant, or a 
district attorney is made to a “private person.”’ People v. 
White, 176 N. Y. 331, 68 N. E. 630; People v. Kennedy, 159 
N. Y. 346, 54 N. E. 51; People v. Randazzio, 194 N. Y. 147, 
87 N. E. 112, Richardson’s Cases in Evidence, p. 682. 


§ 397. Fear Produced by Threats. 


Confessions induced by threats which are sufficient to put 
the accused in fear are deemed involuntary and are excluded 
on that ground. Code of Crim. Pro., sec. 395; Miller v. 
People, 39 Ill. 457. The practice of keeping a prisoner in 
a “sweat box,” or dark, airless cell until a confession is 
wrung from him was condemned, and a confession so ob- 
tained excluded, in Ammons v. State, 80 Miss. 592, 32 So. 
9, fully annotated 18 L. R. A. (N. S.) 768. A threat to 
prosecute the accused for perjury, unless he confessed, and 
to send him to the penitentiary for a longer period than 
would be possible for the burglary with which he was 
charged, was held sufficient to render a confession involun- 
tary, in Robertson v. State, 81 Tex. Crim. Rep. 378, 195 
S. W. 602, 6 A. L. R. 853. In order to exclude a confession 
on this ground, however, it must be shown that threats 
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were made which were sufficient to put the accused in actual 
fear. Mere advice that it would be better to tell the truth 
does not constitute such a threat. People v. Randazzio, 194 
N. Y. 147, 155, 87 N. E. 112, Richardson’s Cases in Evi- 
dence, p. 682. A persistent attempt, by means of question- 
ing, to elicit a statement from the accused is not sufficient to 
exclude his confession. People v. Kennedy, 159 N. Y. 346, 
54 N. E. 51, 70 Am. St. Rep. 557, and authorities there cited. 
A confession may, however, be involuntary where it was 
obtained after many days of persistent questioning. Wan 
v. United States, 266 U. S. 1, 69 Law. Ed. 131, 45 Sup. Ct. 
Rep. 1. A threat, in order to vitiate a confession, need not 
come from a peace officer or other legal custodian of the ac- 
cused. Fear produced by a mob or private person threaten- 
ing violence, as well as fear produced by threats of officers 
of the law, will render a confession involuntary. 18 L. R. A. 
(N. S.) 832. If the authors of the threat have not the 
physical power or strength to carry the threat into execu- 
tion, there is no reason for treating the threat as likely to 
produce an untrue confession. Wigmore on Ev., sec. 828. 


§ 398. Confessions Made While Under Arrest. 

It is no ground for the exclusion of a confession that it 
was made by a prisoner while under arrest or to the officer 
in whose custody he was. Murphy v. People, 63 N. Y. 590; 
People v. Chapleau, 121 N. Y. 266, 24 N. E. 469; People v. 
Garfalo, 207 N. Y. 141, 100 N. E. 698. Nor is failure to 
warn the accused that he is under no obligation to make 
any statement and that anything he says may be used 
against him any ground for excluding his confession. 
People v. Randazzio, 194 N. Y. 147, 158, 87 N. E. 112, Rich- 
ardson’s Cases in Evidence, p. 682. But when the accused 
is taken before a magistrate for a judicial hearing, he must 
be advised of his statutory rights. 


§ 399. Promise of Immunity. 
In most jurisdictions confessions are excluded as involun- 
tary when it appears that they were induced by promises of 
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immunity made by persons of such authority or influence 
that the accused might reasonably consider them as persons 
able to afford him aid. State v. Foster, 25 N. M. 361, 183 
Pac. 397, annotated 7 A. L. R. 417. But by statute in New 
York, the district attorney is the only person whose promise 
of immunity will render a confession inadmissible. Code of 
Crim. Pro., sec. 395; People v. Chapman, 224 N. Y. 463, 479, 
121 N. E. 381. In People v. Reilly, 224 N. Y. 90, 120 N. E. 
118, it appeared that the prison chaplain assured the ac- 
cused, in the presence of an assistant district attorney, that 
there was no danger of any statement he might then make 
being used against him, and the court held the confession 
thus obtained inadmissible, on the ground that the assistant 
district attorney, by his silence, had adopted the statement 
of the chaplain and the legal effect thereof was precisely the 
same as if the statement had been made by the assistant dis- 
trict attorney. Where a confession has been induced by a 
promise of immunity made by a detective employed by the 
district attorney, it will not be excluded on this ground un- 
less the promise of immunity was authorized by the district 
attorney or his assent to it can fairly be implied from the 
circumstances. People v. Kurtz, 42 Hun 335; People v. 
Stielow, 161 N. Y. S. 599. 


§ 400. Confession Obtained by Deception. 


While the courts do not sanction deception as a means of 
extorting a confession, “nevertheless the law is well settled 
that the fact that a confession has been procured by decep- 
tive practices is not sufficient to justify withholding it from 
the consideration of a jury nor will it operate to prevent 
them from basing a finding of guilty thereon if it is not 
open to any other objection and is corroborated as required 
by law.” People v. Buffom, 214 N. Y. 53, 108 N. E. 184; 
People v. White, 176 N. Y. 331, 68 N. E. 630. In People v. 
Scott, 195 N. Y. 224, 88 N. E. 35, Richardson’s Cases in 
Evidence, p. 703, the defendant’s confession was obtained 
from him in the following manner: The witness, a neigh- 
bor of the defendant, went to the jail where he was confined, 
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and proposed that they should be handcuffed together and 
go to the woods where the deceased had been last seen alive, 
and if the defendant. pointed out the place where the body 
was concealed, he should be released by the witness and al- 
lowed to escape. Defendant agreed to this and they went 
to the woods handcuffed together. On the way the witness 
drew from him further details of the crime, and on dis- 
covering the body, the defendant demanded his release, but 
he was taken back to the jail. The transaction was secretly 
aided by the sheriff, and was consented to by the district at- 
tbrney. It was held that no error was committed by the 
trial court in receiving evidence of the confession. 


§ 401. Preliminary Ruling as to Competency of Confes- 
sion. 

When a confession of the accused. is offered by the prose- 
cution, and the defendant objects to its admission, and of- 
fers to prove that it was procured under circumstances that 
render it inadmissible, it is the duty of the court to receive 
the evidence offered by the defendant before passing upon 
the competency of the confession. If no objection is made 
to its admission, or if there is no evidence on the question 
of its voluntariness, the presumption is that the confession 
is voluntary. Professor Wigmore says: “If there is any 
reason to object to the confession, no one can know it better 
than the defendant.” Wigmore on Ev., sec. 860; People v. 
Rogers, 192 N. Y. 331, 85 N. E. 185; People v. Brasch, 193 
N. Y. 46, 85 N. E. 809; People v. Nunziato, 233 N. Y. 394, 
185 °N. HS27. 


Where there is no dispute as to the circumstances under 
which the confession was made, the trial judge may deter- 
mine, as a matter of law, that it was voluntarily or involun- 
tarily made. People v. Meyer, 162 N. Y. 357, 56 N. E. 758. 

The threat may either be expressed or implied. People v. 
Pantano, 239 N. Y. 416, 419, 146 N. E. 646. The court 
should reject the confession, if a verdict that it was made 
freely would be against the weight of the evidence. People 
v. Doran, 246 N. Y. 409, 159 N. E. 379. But, upon disputed 
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facts, the question of voluntariness is, under proper instruc- 
tion of the court; for the jury. People v. Kennedy, 159 N. Y. 
346, 54 N. E. 51; People v. White, 176 N. Y. 331, 350, 68 
N. E. 630; People v. Randazzio, 194 N. Y. 147, 87 N. E. 112; 
People v. Roach, 215 N. Y. 592, 109 N. E. 618, Richardson’s 
Cases in Evidence, p. 994; People v. Doran, supra. The 
preliminary examination of a witness for the purpose of 
ascertaining whether the confession was voluntarily made 
is a part of the evidence in the case, and should be taken 
in the presence of the jury. People v. Randazzio, supra. 


§ 402. Burden of Proof. 


Since the burden of proof upon all of the issues in a crimi- 
nal case rests upon the prosecution, the prosecution has the 
burden of proving that a confession was voluntarily made. 


§ 403. Reasons for Excluding Involuntary Confessions. 


In the language of the Court, in Commonwealth v. Morey, 
1 Gray (Mass.) 461, “The ground on which confessions 
made by a party accused, under promises of favor, or 
threats of injury, are excluded as incompetent, is, not be- 
cause any wrong is done to the accused, in using them, but 
because he may be induced, by the pressure of hope or fear, 
to admit facts unfavorable to him, without regard to their 
truth, in order to obtain the promised relief, or avoid the 
threatened danger, and therefore admissions so obtained 
have no just and legitimate tendency to prove the facts ad- 
mitted.”’ Chief Justice Bartlett, writing for the Court of 
Appeals, in People v. Buffom, 214 N. Y. 53, 57, 108 N. E. 
184, said: ‘The annals of criminal jurisprudence, however, 
abound in cases of false confessions induced by the hope of 
escape from punishment or the mitigation of punishment or 
of some other benefit to be gained by the confessing party. 
Indeed, there have been instances of false confessions for 
which it was impossible to assign any reasonable motive 
whatever.’”’ See, also, People v. Joyce, 233 N. Y. 61, 134 
N. E. 836. 
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§ 404. Facts Discovered as Result of Involuntary Con- 
fession. 


The rule that excludes evidence of confessions made un- 
der circumstances that render them involuntary has never 
been applied so as to exclude evidence of facts which were 
ascertained as a result of the involuntary confession. Such 
facts are admissible, though the confession is inadmissible. 
To illustrate: The fact that stolen goods were found in the 
place indicated by the accused, is admissible, even though 
the confession was improperly obtained. State v. Winston, 
116 N. C. 990, 21 S. E. 37; Duffy v. People, 26 N. Y. 588. 


It would seem, as a matter of reason, that one of the im- 
portant effects of verifying facts stated by the accused in 
his confession would be to corroborate the confession itself, 
and that a confession thus corroborated should be thereby 
rendered admissible in evidence. Wigmore on EV., sec. 858. 
The great weight of authority, however, supports the rule 
that involuntary confessions cannot be received in evidence, 
even though the facts stated therein are discovered, upon 
investigation, to be true. Chamberlayne’s Modern Law of 
Ev., sec. 1614. Where a fact has been proved, evidence that 
its discovery was the result of a statement made by the ac- 
cused is competent. Commonwealth v. Knapp, 9 Pick. 
(Mass.) 496, 20 Am. Dec. 491; Duffy v. People, supra. 


It appears that the identity of the things found or dis- 
covered should be established by evidence other than the 
confession improperly obtained. Thus, evidence of the find- 
ing of a sack of money at the place designated by the ac- 
cused, who, under threat of being delivered to a mob, con- 
_fessed to having committed a murder and to having hidden 
a sack of money, taken from the body, at a certain place, is 
inadmissible, where neither money nor sack was identified 
as belonging to the murdered man. Whitley v. State, 78 
Miss. 255, 28 So. 852. The things found were held to have 
been sufficiently identified, in Jackson’s case, 1 N. Y. City 
Hall Rec. 28, and in Done v. People, 5 Park. Crim. Rep. 
(N: Y.)° 364 
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§ 405. Classification of Confessions—Judicial and Extra- 
judicial. 

Confessions, like admissions, may be either judicial or 
extrajudicial. “Judicial confessions may be. divided into 
two kinds—those made by way of plea of guilty, or other- 
wise, before a committing magistrate, and which form a 
part of the preliminary record upon which the case is sent 
to the grand jury for indictment; and those made by way 
of plea of guilty to an indictment_or information when. the 
accused is arraigned.in.the.trial..court.”’ Heim v. United 
States, 46 Wash. Law Rep. (D. C.) 242. All other confes- 
sions are extrajudicial. 


§ 406. Plea of Guilty to an Indictment. 

A plea of guilty to an indictment, if accepted and en- 
tered of record, unless withdrawn with the consent of the 
court, is conclusive. of the defendant’s guilt. Upon such a 
ere is nothing for the court to do but to pronounce 
sentence. Code of Crim. Pro., secs. 471 and 717; People ex 
rel. Evans v. McEwen, 67 How. Pr. (N. Y.) 105, 2 N. Y. 
Crim. Rep. 307. But, by statute in New York, no conviction 
shall be had upon a plea of guilty where the crime is or may 
be punishable by death. Code of Crim. Pro., sec. 3382. 

The authorities are divided as to whether a plea of guilty, 
which has been withdrawn with the permission of the court, 
is binding on the defendant. Heim v. United States 46 
Wash. Law Rep. (D. C.) 242. In New York, however, 
when a plea of guilty has been withdrawn by the permission 
of the court, it remains in evidence, and this confession of 
guilt on the part of the accused has the same effect as 
though made out of court to a stranger or an officer. It is, 
of course, protected by the rules of evidence which usually 
surround confessions. People v. Steinmetz, 240 N. Y. 411, 


148 N. E. 597. 


§ 407. Plea of Guilty or Confession before Committing 
Magistrate. 


A plea of guilty or confession by the accused, made dur- 
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ing the course of his examination before a committing mag- 
istrate, although technically a judicial confession, is of a 
lower grade than a plea of guilty to an indictment and is 
used for the same purposes as an extrajudicial confession. 
Such-a-plea or confession is not conclusive of the guilt of 
the accused and is insufficient, without corroboration, to 
support a judgment of conviction. Heim v. United Statés, 
46 Wash. Law Rep. (D. C.) 242. 

The Code of Criminal Procedure, sec. 196, provides that 
the magistrate must inform the defendant that it is his right 
to make a statement in relation to the charge against him; 
that he is at liberty to waive making a statement; and that 
his waiver cannot be used against him on the trial. Sec- _ 
tions 198 to 200 provide for the manner in which a defend- 
ant’s statement must be taken and reduced to writing. If 
these statutory requirements are fully complied with an ad- 
mission of guilt made in the course of the examination, 
which is shown to have been made voluntarily, is admissible 
against the accused upon his trial for the offense. People v. 
Mondon, 103 N. Y. 211, 8 N. E. 496, 4 N. Y. Crim. Rep. 552, 
Richardson’s Cases in Evidence, p. 689, and .authorities 
there cited. 


§ 408. Confession Made at Coroner’s Inquest. 

In determining the extent to which the testimony of a 
defendant given at a coroner’s inquest can be used against 
him upon his trial, it is necessary to consider the status of 
the accused at the time of his examination before the coro- 
ner. If he was in custody as the supposed criminal, he is 
regarded not as a mere witness but’ as a party accused; he 
is to be treated in the same manner as if brought before a 
committing magistrate, and an examination not taken in 
conformity with the statute cannot be used against him on 
his trial for the offense. But if the defendant had not been 
arrested, charged with the crime, and was called merely 
as a witness, his testimony may be given in evidence against 
him, irrespective of the fact that he may have known at the 
time of giving the testimony that he was suspected of being 
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the criminal. If protection against self-incrimination is de- 
sired, he must claim his constitutional privilege. People v. 
Mondon, 103 N. Y. 211, 8 N. E. 469, 4 N. Y. Crim. Rep. 552, 
Richardson’s Cases in Evidence, p. 689; People v. Molineux, 
168 N. Y. 264, 330, 61 N. E. 286, 62 L. R. A. 193, Richard- 
son’s Cases in Evidence, p. 148. 

The requirement that a confession must be voluntary in 
order to be admissible applies to a confession made in the 
course of an examination before a committing magistrate or 
coroner, as well as to extrajudicial confessions. People v. 
Chapleau, 121 N. Y. 266, 24 N. E. 469; People v. Ferola, 215 
N:- ¥.285, 109°N. E.. 500, Richardeon’ S Cases in Evidence, 
p. 695. 


§ 409. Whole Confession Admissible. 

The general rule is that, when a statement by the accused 
is offered as a confession, the whole of what the accused said 
at the time, in that connection, should be introduced in evi- 
dence. The prosecution is entitled to prove the entire state- 


ment, even though a part of it x may tend to connect_the ac- 
cused with other _crimes,.where such admissions are in- 
separably_ connected_ with the confession ot the crime 
fia Grinie charged without proving the statements connect- 
ing the accused with other offenses, the latter should be ex- 
cluded. People v. Loomis, 178 N. Y. 400, 70 N. E. 919. 
The accused is entitled to have the entire conversation ad- 
mitted including any exculpatory or self-serving declara- 
tions contained therein. Lowber v. State, 6 Boyce (Del.) 
353, 100 Atl. 322, annotated 2 A. L. R. 1014. 


§ 410. Right to Impeach Confession. 

After a confession has been received in evidence, the de- 
fendant is entitled to impeach it in any way that he can. 
He may, for example, prove that facts stated in the alleged 
confession were untrue, for the purpose of raising an infer- 


ence either that the alleged confession was not made or that’ 


it was not made voluntarily. People v. Fox, 50 Hun 604, 


— 
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3.N. Y. S. 359, aff’d 121 N. Y. 449, 24 N. E. 923; Jaynes v. 
People, 44 Colo. 535, 99 Pac. 325; State v. Powell, 258 Mo. 
239, 167 S. W. 559. Or he may show that he was under the 
influence of drugs or liquor at the time of making the state- 
ments offered as a confession. People v. Kent, 41 Misc. 191, 
83 N. Y. S. 948. The fact that the accused is not in full 
possession of his faculties at the time of his confession is not 
sufficient to render it involuntary. But such fact is a cir- 
cumstance to be taken into consideration by the jury in 
weighing the evidence. It would seem unfair to take ad- 
vantage of one confessing guilt at a time when he was not 
in full possession of his faculties; but, on the other hand, it 
is apparent that what the accused might say under such con- 
ditions might be more likely to be true than when made 
while in full possession of his reasoning powers, when he is 
in a situation coolly to calculate the consequences of making 
a statement which might endanger his liberty. People v. 
Miller, 1385 Cal. 69, 67 Pac. 12; State v. Morgan, 35 W. Va. 
260, 138 S. E. 385. 


In People v. Joyce, 233 N. Y. 61, 184 N. E. 836, it ap- 
peared that, after a confession had been introduced, counsel 
for the defendant offered evidence to show that the defend- 
ant was a moron, with the mentality of a child of eight or 
nine, so that, in the event that he made the alleged confes- 
sion, he was unable to understand what he was saying and 
his statements were controlled by the stronger minds of his 
interrogators working upon his weak mind. The Court of 
Appeals reversed the judgment of conviction, on the ground 
that the trial court committed error in excluding this evi- 
dence, which the, jury was entitled to consider in deter- 
mining what weight, if any, should be given to the defend- 


ant’s confession. 


The confession may be impeached by showing that the 
witness, to whom the confession was supposed i. be made, 
is not a person to be believed by showing that the witness 
made statements before the grand jury contradictory to 
what he is now saying. People v. Wilcox, 245 N. Y. 404, 
157 N. E. 509. 
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§ 411. Corroboration Required. 

The Code of Criminal Procedure, sec. 395, provides that 
“A confession of a defendant, whether in the course of judi- 
cial proceedings or to a private person,..... .is not sufficient 
to warrant his conviction, without additional proof that the 
crime charged has been committed.’”’ This means that there 
must be some other evidence of the corpus delicti besides the 
confession. It is only necessary to show, by some other evi- 
dence, that the crime charged has been committed by some- 
one. It is not necessary to connect the defendant with the 
crime by means of other evidence. People v. Deacons, 109 
INS S74, 169N. Ee 676;. People v. Roach, 215)N. Y.:592, 
109 N. E. 618, Richardson’s Cases in Evidence, p. 994; 
People v. Joyce, 233 N. Y. 61, 134 N. E. 836, concurring 
opinion of Mr. Justice Crane; People v. Krauss, 192 App. 
Div. 403, 182 N. Y. S. 715. Full, direct, and positive evi- 
dence of the corpus delicti, independent of the confession, is 
not required, however. It is sufficient to warrant a convic- 
tion if corroborating circumstances are shown which, when 
considered in connection with the confession, are sufficient 
to establish the defendant’s guilt in the minds of the jury 
beyond a reasonable doubt. See authorities collated and 
discussed in People v. Brasch, 193 N. Y. 46, 85 N. E. 809. 


§ 412. Confession by Person Not Charged With Crime. 


The confession of a third person that he committed the 
crime for which the accused is on trial is hearsay, and is 
not admissibie. Donnelly v. United States, 228 U. S. 248, 
57 Law. Ed. 820, 33 Sup. Ct. Rep. 449, Richardson’s Cases 
in Evidence, p. 706; Greenfield v. People, 85 N. Y. ‘75, 39 
Am. Rep. 636. The prisoner may disprove his guilt by 
proving the guilt of some other person, but this cannot be 
done by proving the confession of the guilty party unless 
the guilty party is called as a witness for the defense. 


§ 413. Value of Confessions as Evidence. 


The courts have expressed many conflicting opinions as 
to the weight and probative value of confessions. Upon 
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close analysis, however, the authorities appear to be agreed 
that, as a general rule, confessions which are proved to have 
been made voluntarily constitute the highest and most satis- 
factory species of evidence, on the theory that no innocent 
man, in full possession of his faculties, can be supposed or- 
dinarily to be willing to risk his life, liberty, or property 
voluntarily by a false confession, but that the evidence of 
the making of the confession and the circumstances under 
which it was made should be weighed with the greatest cau- 
tion and suspicion. People v. Bennett, 37 N. Y. 117, 133; 
People v. Sweeney, 213 N. Y. 37, 49, 106 N. E. 913; People 
v. Moyer, 186 App. Div. 278, 282, 174 N. Y. S. 321; People 
v. Joyce, 233 N. Y. 61, 1384 N. E. 836. 


§ 414. Confessions through Interpreters. 


The fact that a confession is made through an interpreter 
does not render it inadmissible as hearsay provided the in- 
terpreter is called as a witness. People v. Randazzio, 194 
N. Y. 147, 87 N. E. 112, Richardson’s Cases in Evidence, 
p. 682. 


CHAPTER XX. 
SELF-SERVING DECLARATIONS 


§ 415. Defined. 

A self-serving declaration is an oral or written state- 
‘ment made by a party to the action, or his agent, on some 
prior occasion, which is favorable to the claim of that party 
at the time of the trial. People v. Epstein, 245 N. Y. 234, 
157 N. HE. 121. However, a statement of deposits and with- 
drawals from the defendant’s bank account which tends to 
substantiate the defendant’s story is in no sense a self- 
serving declaration, but merely constitutes acts tending to 
prove or disprove the testimony of the defendant. People 
v. Epstein, supra. 


§ 416. Self-serving Declarations Inadmissible. 

A party will not be allowed to create evidence for him- 
self. Therefore, oral or written statements of a self-serving 
character by a party, or by one in privity with him, are in- 
admissible in evidence in his favor, unless they are clearly 
a part of the res gestae. To illustrate: <A letter written 
by the defendants in which they stated that they had fully 
performed the contract upon which they based their 
counterclaim was excluded as a self-serving declaration. 
Enoch Morgan’s Sons’ Co. v. Smith, 182 N. Y. 591, 30 
N. E. 749. <A written report of an accident, made by de- 
fendant’s motorman, was excluded as a self-serving declara- 
tion, in Bloom v. Union Railway Co., 165 App. Div. 257, 
150 N. Y. S. 779. See, also, Brown v. Munn Piano Co., 172 
ADD. Dive 312, 108 N.Y... 1026. 


§ 417. Self-serving Acts. 

Upon the same principle, a party may not prove his self- 
serving acts in his own favor. To illustrate: A default- 
ing vendor may not introduce in evidence, as proof of the 
market value, the price at which he resold the property. 
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Latimer v. Burrows, 163 N. Y. 7,57 N. E. 95; Groves v. 
Warren, 253 No Y. 160, 135 No Ee 250: 


§ 418. Self-serving Declarations Admissible When Part of 
Res Gestae. 

It is error to exclude a statement or act which is clearly a 
part of the res gestae, on the ground that it is self-serving. 
To illustrate: In an action to regain possession of certain 
premises, the tenant claimed that the present owner had 
ratified the lease given by the former life tenant by accept- 
ing the rent reserved in said lease. The trial court refused 
to receive in evidence a notice sent to the tenant by the 
present owner at the time of receiving the rent, in which 
he stated that he would accept the rent from month to 
month only, on the ground that this notice was a self- 
serving declaration. Mr. Justice Kelby, writing for the 
Appellate Term of the Supreme Court, pointed out that the 
exclusion of this notice was error, as the evidence was com- 
petent to prove the contract between the parties. Tunick 
v. Federal Food Stores, Inc., 117 Misc. 329, 191 N. Y. S. 174. 


§ 419. Self-Serving Declarations Received as Admissions 
When Acquiesced in by Opponent. 


Self-serving declarations may, of course, be received as 
admissions when it is clearly shown that they were ac- 
quiesced in by the party against whom they are offered. 
But the acquiescence must be expressed or clearly implied 
from the facts. Israel v. Savoy Watch Co., Inc., 192 N. Y. 
S. 833. An unanswered letter is a self-serving declaration 
and is not competent evidence against the party to whom it 
was written. Steber v. Palm Knitting Co., 201 N. Y. S. 478. 


CHAPTER XXI. 
PAROL EVIDENCE RULE 


§ 420. Parol Evidence Rule Defined. 


All prior negotiations between the parties to a written 
contract are superseded by and merged in the written in- 
strument itself, when finally executed, and, therefore, evi- 
dence of talk or negotiations between the parties to a com- 
plete, valid written instrument, either prior to or at the time 
of its execution, is inadmissible to contradict, vary, add to, 
or subtract trom its terms, Thomas v. Scutt; 127-N. XY; 
133, 27 N. E. 961; Richardson’s Cases in Evidence, p. 710; 
Traders National Bank v. Laskin, 207 App. Div. 18, 201 
N. Y. S. 728; Editorial, New York Law Journal, May 4, 
1928. j 

A more comprehensive definition is stated by Mr. Ste- 
phens, as follows: “When any judgment of any court or 
any other judicial or official proceeding, or any contract or 
grant, or any other disposition of property, has been re- 
duced to the form of a document or series of documents, no 
evidence may be given of such judgment or proceeding, or 
of the terms of such contract, grant, or other disposition of 
property, except the document itself, or secondary evidence 
of its contents in cases in which secondary evidence is ad- 
missible under the provisions hereinbefore contained. Nor 
may the contents of any such document be contradicted, 
altered, added to, or varied by parol evidence.” Chase’s 
Stephen’s Digest, p. 219; Ruppert v. Singhi, 243 N. Y. 156, 
153 N. E. 33. 


§ 421. Illustrations. 

A written contract cannot be modified by parol evidence 
to show that the acceptor of a draft should not be called 
upon to pay, Davis v. Randall, 115 Mass. 547, 15 Am. Rep. 
146; that an indorsement on a note in blank was agreed to 
be without recourse, Martin v. Cole, 104 U. 8. 30, 26 Law. 
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Ed. 647; that a certificate of deposit should bear interest, 
Reed v. Bank of Attica, 124 N. Y. 671, 27 N. E. 250; that 
goods might be delivered in parcels and payment made as 
each parcel was delivered, where the agreement was to de- 
liver the entire quantity before payment was to be made, 
Baker v. Higgins, 21 N. Y. 397; that an unconditional con- 
tract of sale was intended as a bailment, Allen v. Bryson, 67 
Iowa 591, 25 N. W. 820; that the lessor stated that the ten- 
ant might occupy the building, rent free, until it was torn 
down, Kaven v. Chrystie, 84 N. Y. S. 470; that the maker of 
a note need only pay a certain sum weekly, so long as he re- 
mained in business and purchased beer of the payee, Munch 
Brewery v. De Matteis, 128 App. Div. 830, 112 N. Y. S. 
1042; that the defendant agreed to build a log slide for the 
purpose of delivering certain logs at plaintiff’s mill, where 
the written agreement was simply to deliver the logs “‘so as 
to be as convenient and accessible for putting into the mill 
as the situation and circumstances will permit,” Mead Vv. 
Dunlevie, 174 N. Y. 108, 66 N. E. 658. 

The numerous exceptions and qualifications which limit 
the application of the rule will appear in the discussion that 
follows. Our consideration will be confined to documentary 
obligations arising out of contracts which the parties de- 
signed should be the repository of their final intentions. 


§ 422. Reason of Rule. 

The rule is based upon an assumed intention of the par- 
ties, evidenced by a written contract, to place themselves be- 
yond the uncertainties of oral testimony, and the courts are 
not disposed to defeat this presumed intention of the parties. 
The instrument itself is the thing to be dealt with, and it 
must be considered in the form in which it is found, and be 
held valid or invalid, operative or inoperative. The rule is 
a protection against fraud and perjury, infirmity of mem- 
ory, and the death of witnesses. Thomas v. Scutt, 127 N. Y. 
133, 142, 27 N. E. 961, Richardson’s Cases in Evidence, p. 
710; Lese v. Lamprecht, 196 N. Y. 32, 36, 80 N. E. 365, 
Richardson’s Cases in Evidence, p. 715. For a scholarly 
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discussion of the parol evidence rule and cases collated, see 
Editorial, New York Law Journal, October 20, 1926. 


§ 423. Legal Implications Cannot be Contradicted. 


Legal implications arising from the use of certain terms 
are within the protection of the rule and can no more be 
varied by oral testimony than if the implications were ex- 
pressed in writing. To illustrate: The legal presumption 
that a contract, not within the Statute of Frauds, silent as 
to the time of performance, is to be performed within a 
reasonable time cannot be varied by oral testimony tend- 
ing to fix a definite time, because this would vary the con- 
tract. Stange v. Wilson, 17 Mich. 342, Richardson’s Cases 
in Evidence, p. 718; Morowsky v. Rohrig, 4 Misc. 167, 23 
N. Y. S. 880. The implied contract arising from a blank 
indorsement cannot be modified by parol evidence. Haw- 
kins v. Shields, 100 Miss. 739, 57 So. 4, fully annotated 4 
A. L. R. 760; Washington Savings Bank v. Ferguson, 43 
App. Div. 74, 59 N. Y. S. 295. An obligation for the pay- 
ment of money cannot be varied by parol evidence to show 
that it was payable in a certain kind of money, or out of a 
particular fund, or in services of merchandise. For ex- 
ample, an oral agreement that a note was to be paid in 
carriage hire was held inadmissible. Zinsser v. Columbia 
Cab Co., 66 App. Div. 514, 73 N. Y. S. 287, Richardson’s 
Cases in Evidence, p. 720. Where a complete written con- 
tract for the sale of goods contains no provision as to 
quality, the law implies an agreement to deliver a merchant- 
able quality, and parol evidence is inadmissible to show that 
the goods were sold by sample. Standard Milling Co. v. 
de Pass, 154 App. Div. 525, 189 N. Y. S. 611, aff’d 214 
N. Y. 638, 108 N. E. 1108. Where a written contract for 
the performance of certain work does not specify the time 
of payment, tthe law implies an agreement that payment 
shall be made upon the completion of the work, and the 
contract may not be varied by evidence of an oral agree- 
ment specifying a different time of payment. Delehanty v. 
Dunn, 151 App. Div. 695, 186 N. Y. S. 193. 
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The legal implication created by the Negotiable Instru- 
ments Law, sec. 118, is only prima facie. By it, indorsers 
are presumptively liable in the order in which they in- 
dorse, but evidence is admissible to show that among them- 
selves some other agreement was made. Witteman v. 
Sands, 238 N. Y. 434, 144 N. E. 671. 


§ 424. Legal Implications in Contract Within the Statute 
of Frauds. 

The requirement of the Statute of Frauds is that the mem- 
orandum contain all the terms of the contract agreed upon 
by the parties. If the memorandum contains no time of de- 
livery and none has been agreed upon by the parties, the 
memorandum will be completed by the legal implication that 
a reasonable time was intended. If, however, the parties 
have actually agreed upon the time of delivery, the time 
must be expressed in the memorandum otherwise the mem- 
orandum will be insufficient to satisfy the statute. Berman 
Stores Co., Inc; ve Hirsh, 240 N. Y. 209, 148: N. E. 212, ‘ihe 
memorandum must not only express the terms of a contract 
but must completely evidence the contract which the parties 
made. Poel v. Brunswick-Balke-Collender Co., 216 N. Y. 
310, 110 N. E. 619. 


§ 425. Exceptions to Parol Evidence Rule. 


There are two exceptions to the general rule that evidence 
of what was said between the parties to a written instru- 
ment, either prior to or at the time of its execution, cannot 
be received to contradict or vary its terms. The first em- 
braces those cases in which the validity of the instrument 
is attacked on the ground that the writing, although pur- 
porting to be a contract, is, in fact, no contract at all, be- 
cause it never had any valid legal inception. The second 
exception includes those cases which recognize the writing 
as valid but incomplete, and admits parol evidence, not to 
vary, but to complete the contract, the writing being only 
a part-of it. Thomas v. Scutt, 127 Ny Yo138) 27 Noh, 960, 
Richardson’s Cases in Evidence, p. 710. 
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§ 426. First Exception: Non-Contractual Relation. 


Extrinsic evidence is admissible to show that what ap- 
pears to be a contract is not, in fact, a valid agreement. 
The evidence, in such cases, is used, not to vary or contra- 
dict an existing contract, but to show that no binding obliga- 
tion ever existed. Grierson v. Mason, 60 N. Y. 394, 
Richardson’s Cases in Evidence, p. 723. Upon the same 
principle, parol evidence is admissible for the purpose of 
sustaining a contract which is attacked on the ground that 
it had no valid legal inception. Thus, parol evidence may be 
received either to establish or disprove the validity of an 
agreement which is attacked on the ground of 

1. A want of consideration. 

2. A want of genuineness of consent, by reason of 
fraud, mistake, duress, or undue influence. 

3. Illegality of subject matter or consideration. 

4, Material alteration. 

5. Conditional delivery. 


§ 427. Parol Evidence as to Consideration. 


In all cases in which a want of consideration is available 
as a defense, that is, in all cases except actions upon nego- 
tiable instruments in the hands of holders in due course or 
executed instruments under seal, parol evidence is admis- 
sible to show that an apparently valid obligation in writing 
was given without consideration to support it. Baird v. 
Baird, 145 N. Y. 659, 40 N. E. 222; Higgins v. Ridgway, 1538 
N. Y. 130, 47 N. E. 32, Richardson’s Cases in Evidence, p. 
725. Similarly, parol evidence is admissible to prove that 
there was a valid consideration for the note or other written 
obligation in question. Keuka College v. Ray, 167 N. Y. 96, 
60 N. E. 325. 

Where the receipt of a certain consideration is acknowl- 
edged in a deed, mortgage, bill of sale, note, or other 
written obligation, parol evidence is admissible to prove the 
true consideration and to show that it was different from 
the consideration expressed in the writing. McKinster v. 
Babcock, 26 N. Y. 378; Hocking Valley Ry. Co. v. Barbour, 
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190 App. Div. 341, 179 N. Y. 810; Re Edmundson, 259 Pa. 
A29,-103..Atl. 277, 2 A. L. R. 1150. . But where a contract 
which is executory as to both parties is reduced to writing, 
the consideration expressed in the writing can no more be 
varied by extrinsic evidence than can any other term of the 
contract. Emmett v. Penoyer, 151 N. Y. 564, 45 N. E. 1041; 
Sturmdorf v. Saunders, 117. App. Div. 762, 102 N. Y. S. 
1042, aff’d 190 N. Y. 555, 83 N. E. 1182; Huskisson v. Lipp, 
98 Misc. 1, 162 N. Y. S. 206. The distinction is expressed 
by the Court, in Sturmdorf v. Saunders, supra, as follows: 
“Whenever a recital of consideration in an instrument is 
merely the evidence of a fact it is subject to explanation, 
but when it is a substantive part of the contract, embraced 
within the covenant of one of the parties, it cannot be thus 
contradicted.” For a review of authorities illustrating the 
distinction between the statement of the consideration in a 
written instrument by way of recital merely and the ex- 
pression of the consideration as a contractual element, see 
12 A. L. R. 354, note. 


§ 428. Parol Evidence as to Fraud, Mistake, Duress, and 
Undue Influence. 


Parol evidence is always admissible to prove that an ap- 
parently valid contract in writing is unenforceable by 
reason of the fact that the consent of one of the parties was 
obtained by fraud, mistake, duress, or undue influence. 
Thus, where a husband gets the signature of his wife to a 
bond and mortgage upon the representation that she is 
merely signing as a witness, parol evidence is admissible to 
show the true facts. The mortgage is a forgery. Blum v. 
Hoffkins, 210 App. Div. 748, 206 N. Y. S. 587; Prentiss v. 
Russ, 16 Me. 30; Whipple v. Brown Bros. Co., 225 N. Y. 
237, 121 N. E. 748; Benedict Co., Inc. v. McKeage, 201 App. 
Div. .161, P95 Ne. S..2282322) 0. app. 1a iad aoe 
Similarly, parol evidence is admissible to disprove allega- 
tions of fraud, mistake, etc. Duffy v. Meyer, 122 App. Div. 
838, 107 N. Y.S. 672. In actions for reformation of written 
instruments or other relief based on a claim of mutual mis- 
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take in reducing an agreement to writing, parol evidence 
is admissible to show what the true contract was. Meyer 
v. Lathrop, 73 N. Y. 315; Schall v. Schwartz & Co., Inc., 
aeADD.Div.<(65, 165.N. Ye Se 35: 


§ 429. Parol Evidence as to Legality of Subject Matter 
or Consideration. 


Parol evidence is admissible to show that a written con- 
tract, legal upon its face, is, in fact, forbidden by law. I- 
lustrations: An action for rent due upon a lease may be de- 
feated by parol evidence showing that it was understood by 
both parties that the premises were to be used as a house of 
ill fame. Plath v. Kline, 18 App. Div. 240, 45 N. Y. S. 951. 
In an action upon a written contract for the payment of 
money loaned, parol evidence was admitted to show that a 
' clause providing for extra compensation for services to be 
performed in connection with collecting certain book ac- 
counts, in addition to the legal rate of interest upon the loan, 
was inserted as a means of evading the usury law. Hough- 
ton v. Burden, 228 U. S. 161, 57 Law. Ed. 780, 33 Sup. Ct. 
Rep. 491. In an action upon a written agreement for com- 
missions for procuring a government contract, it was held 
error to exclude evidence of conversations preceding the 
written agreement, tending to show that the written agree- 
ment was to be performed in an illegal way by the use of 
corrupt means and improper influences. McCraith v. Buss, 
198 App. Div. 524, 190 N. Y. 8. 597. 


§ 430. Parol Evidence as to Material Alterations. 


Parol evidence is admissible to show that a written in- 
strument fails to express the true agreement of the parties 
by reason of the fact that it has been materially altered. 
Booth v. Powers, 56 N. Y. 22. Parol evidence is admissible, 
also, to explain an alteration in a written instrument and 
to show that it was made under such circumstances as not 
to vitiate the instrument. 22 C. J., p. 1147. Oral proof is 
always allowed to explain changes made, in a will before the 
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execution thereof. Matter of Bissonnette, 127 Misc. 215, 
ZG Ne Yes. oc: 


§ 431. Parol Evidence to Show Conditional Delivery of 
Contract. 


Parol evidence is admissible to show that a contract, other 
than a deed, in form complete, was not to become binding 
until the performance of a condition precedent resting in 
parol. Thus, parol evidence that a contract for the sale of 
merchandise was executed and delivered on condition that 
the reports of a commercial agency, as to buyer’s respon- 
sibility, should be satisfactory, is admissible. Reynolds 
v. Robinson, 110 N. Y. 654, 18 N. E. 127. Such evidence 
is received not to contradict or vary the written contract 
but to show that it never became operative. Wilson v. 
Powers, 131 Mass. 539; Vincent v. Russell, 101 Or. 672, 201 
Pac. 433, fully annotated 20 A. L. R. 417; Smith v. Dotter- 
weich, 200 N. Y. 299, 93 N. E. 985; Niblock v. Sprague, 200 
N. Y. 390, 98 N. E. 1105, Richardson’s Cases in Evidence, 
p. 727; Siegel v. Schwarzchild, 197 App. Div. 751, 189 
N. Y. 8. 556. In Smith v. Dotterweich, supra, parol evidence 
was held admissible to show that a note, given in payment of 
a life insurance premium, was delivered upon the condition 
that it was not to take effect as a valid obligation unless the 
maker should be furnished with a loan upon the security of 
the policy. But where a complete contract in writing is de- 
livered unconditionally, parol evidence is inadmissible to 
show an oral agreement that the contract was to be can- 
celed in a certain future contingency. Jamestown Business 
College Assn. v. Allen, 172 N. Y. 291, 64 N. E. 952, Richard- 
son’s Cases in Evidence, p. 729; Smith v. Hedges, 170 App. 
Div. 849, 155 N. Y, S.084.cai d-222 No Yo 70k 119 Ne B. 
1077. In Jamestown Business College Assn. v. Allen, supra, 
it was held that one who has given a note in payment of 
tuition cannot show an oral agreement that the note was 
not to be paid in case the maker should decide not to take 
the course of instruction. And, where a note is given in 
payment for labor and materials to be furnished, the maker 
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cannot show an oral agreement that the note was to be can- 
celed in case the contract was not completed when the note 
fell due. Smith v. Hedges, supra. The distinction between 
these two lines of cases is clear and easy to define. When- 
ever a written instrument is delivered manually under an 
oral agreement that it is not to take effect as a binding obli- 
gation except upon the happening of a condition precedent, 
such oral agreement may be given in evidence for the pur- 
pose of showing that no contract ever existed between the 
parties; but when a written contract is delivered as a pres- 
ent, binding obligation, with the understanding that it may 
be canceled upon the happening of a condition subsequent, 
such oral agreement may not be given in evidence, because 
it would vary the terms of the written contract. The dif- 
ficulty lies in determining, from the language employed by 
the parties, which of these conditions was intended in a 
given case. 


The rule that a delivery may be shown to have been con- 
ditional applies to a negotiable instrument in the hands of 
the payee or any holder other than a holder in due course. 
Neg. Inst. Law, sec. 35; Grannis v. Tes 216 N. Y. 583, 
PiIWN 263. 


Parol evidence is admissible to show that a release under 
seal was delivered upon a condition precedent. Stiebel v. 
Grosberg, 202 N. Y. 266, 95 N. E. 692. But it is well settled 
in New York that a deed conveying an interest in real prop- 
erty cannot be delivered to the grantee upon an oral con- 
dition, and parol evidence that there was such an oral con- 
dition attached to the delivery is inadmissible. Hamlin v. 
Hamlin, 192 N. Y. 164, 84 N. E. 805; Buszozak v. Wolo, 
211 N. Y. S. 557, 125 Misc. 546. 


§ 432. Second Exception: Incomplete Writings. 

Where the writing covers only a part of an oral and en- 
tire contract, the unwritten part may be shown by parol. 
Cooper v. Payne, 186 N. Y. 334, 738 N. E. 1076; Di Menna v. 
Cooper & Evans Co., 220 N. Y. 891,397, 115 N. E. 993. 
This rests upon the theory that the parties did not intend 
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that the writing should contain all the terms agreed upon. 
In Thomas v. Scutt, 127 N. Y. 133, 27 N. E. 961, Richard- 
son’s Cases in Evidence, p. 710, the Court said, at p. 138: 
“The second class embraces those cases which recognize the 
written instrument as existing and valid, but regard it as 
incomplete either obviously, or at least possibly, and admit 
parol evidence, not to contradict or vary, but to complete the 
entire agreement of which the writing was only a part. 
Two things, however, are essential to bring a case within 
this class: 1. The writing must not appear upon inspec- 
tion to be a complete contract, embracing all the particulars 
necessary to make a perfect agreement and designed to ex- 
press the whole arrangement between the parties, for in 
such a case, it is conclusively presumed to embrace the en- 
tire contract. 2. The parol contract must be consistent with 
and not contradictory of the written instrument.” It is, 
at times, exceedingly difficult to determine just when a wrilt- 
ten instrument is incomplete. Earlier decisions have held, 
for instance, that the incompleteness need not appear on the 
face of the writing, but that much depends upon circum- 
stances. Chapin v. Dobson, 78.N. Y. 74, 34 Am. Rep. 512, 
Richardson’s Cases in Evidence, p. 738. Recent decisions, 
however, show an increasing tendency to enforce the parol 
evidence rule strictly in all cases which do not fall clearly 
within one of the recognized exceptions. Whenever, there- 
fore, a written instrument appears, upon its face, to em- 
brace all of the terms of a valid contract, the courts of this 
State are now disposed to exclude all extrinsic evidence 
tending to show an additional term of the contract which 
might have been, but was not, included in the writing. Edison 
EF]. Ill. Co. v. Thacher, 229 N. Y. 172, 128 N. E. 124; Inter- 
state Chemical Corp. v. Duke, 176 App. Div. 684, 163 
N. Y.S. 1035, aff'd 226.N.Y. 610, 123 N. Hes71.. In Loomis 
v.N.Y. C,. & H.R. RoR. Co, 203 Ns Yo350s OG Neate 
Richardson’s Cases in Evidence, p. 732, the Court of Appeals 
went so far as to hold that, in a written contract to trans- 
port goods, a blank space left for the route could not be sup- 
plied by parol evidence to show that before the contract was 
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signed the shipper instructed the carrier to ship by a par- 
ticular route. The Court based its decision upon the ground 
that “the unfilled blanks were incidental merely and not es- 
sential to a perfect agreement for the transportation of mer. 
chandise,” and that “the effect of not specifying the route 
was simply to leave that subject open to the choice of the 
carrier, which could select any route that it chose.” 

Parol evidence is, of course, inadmissible to supply any 
of the terms of a contract which is required by the Statute 
of Frauds to be in writing. Evans v. Pelta, 146 App. Div. 
749, 181 N. Y. 8S. 411; Wilson v. Lewiston Mill Co., 150 N. Y. 
314, 44 N. E. 959; Brauer v. Oceanic Steam Navigation Co., 
178 N. Y. 339, 70 N: EB. 863: 


§ 433. Sale of Personal Property—Express Warranty. 


Written contracts for the sale of personal property, which 
are manifestly complete, are fully protected by the parol 
evidence rule. Thomas v. Scutt, 127 N. Y. 188, 27 N. E. 
961, Richardson’s Cases in Evidence, p. 710. But where the 
contract of sale is silent as to a warranty, the question 
arises whether an express oral warranty may be shown. 
The rule laid down is that parol evidence is admissible when 
the alleged parol warranty relates to a future condition, 
capacity, or quality, but is not admissible where it relates to 
the present condition of the subject matter. Chapin v. Dob- 
son, 78 N. Y. 74, 34 Am. Rep. 512, Richardson’s Cases in 
Evidence, p. 738; Eighmie v. Taylor, 98 N. Y. 288, Richard- 
son’s Cases in Evidence, p. 742; Cohan v. Markel, 215 App. 
Div. 435, 213 Nv Y.:S. 681. 

In Chapin v. Dobson, supra, the action was brought upon 
an apparently complete written contract for the sale of 
certain machinery and the defendant was permitted to prove 
an oral guaranty that the machines would do the defend- 
ant’s work well and satisfactorily, or, in case of failure, that 
they would be taken back and should not be paid for. In 
Eighmie v. Taylor, swpra, the action was brought to recover 
damages for breach of an oral warranty, made at the time 
of executing a deed transferring certain oil wells and fix- 
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tures, to the effect that the wells were then yielding six- 
teen barrels of oil a day. In holding evidence of this al- 
leged warranty inadmissible, the Court said, at p. 299: “It 
is obvious at a glance that the covenants related to the then 
present quality or condition of the thing sold, and not to con- 
tingencies or results to arise after the execution of the con- 
tract and in the future. If the warranty had been that the 
wells on the leased land would continue for a fixed period to 
yield as much oil as they were then yielding, the agreement 
would have been much nearer those which have been re- 
ferred to.”” Chapin v. Dobson, supra. 


The courts have never expressly repudiated the distinc- 
tion laid down in Chapin v. Dobson and Eighmie v. Taylor, 
supra, but it is clear, from the trend of modern decisions, 
that their policy is to exclude, wherever possible, evidence 
of any claimed oral warranties to add to the terms of a 
written contract which is complete on its face. To illus- 
trate: Where a bill of sale specified a twenty-five horse 
power automobile, the buyer was not permitted to prove an 
oral warranty on the part of the seller that the car would 
develop thirty-five horse power. Colt v. Demarest & Co., 
159 App. Div. 394, 144 N. Y. 8. 557. See, also, Eastman v. 
Britton, 175 App. Div. 476, 162 N. Y. S. 587; Wheaton 
Roller Mill Co. v. Noye Mfg. Co., 66 Minn. 156, 68 
N. W. 854. 


§ 434. Memorandum. 


A mere memorandum, not intended to express the terms 
of a contract, will not shut out parol evidence to complete 
the agreement. The memorandum is not presumed to con- 
tain the whole agreement. Thomas v. Nelson, 69 N. Y. 118; 
Hechinger v. Ulacia, 194 App. Div. 330, 185 N. Y. S. 323; 
Davidge v. Velie, 95 Misc. 511, 160 N. Y. S. 820. Thus, an 
order for goods, or a writing acknowledging the receipt of 
an order for goods, stating the articles, the price, the de- 
livery, and the terms of sale, does not preclude evidence of 
a warranty as to quality. Brigg v. Hilton, 99 N. Y. 517, 3 
N, E. 51; Anderson Trading Co., Ltd. v. Brody, 193 App. 
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Div. 681, 184 N. Y. S. 383. So, too, where a writing ex- 
ecuted upon the sale of a drug store, contained at its end 
“$2500.”, but was silent as to what such figures meant, it 
was held competent for the seller, suing for the considera- 
tion, to prove that the consideration of the sale was that the 
buyer should surrender $2500 of the seller’s notes and pay 
in addition $1000, if he resold the property. Emmett v. 
Penoyer, 151 N. Y. 564, 45 N. E. 1041. 


§ 435. Receipts. 

A receipt is merely a unilateral admission and is open to 
explanation or correction by showing that it was obtained 
by fraud, or was given under mistake, or that the money 
receipted for was not actually paid. The full facts and 
circumstances attending its issuance may be shown, even 
though they contradict and vary the writing. Komp v. Ray- 
mond, 175 N. Y. 102, 67 N. E. 118, Richardson’s Cases in 
Evidénce, p. 748; Seeley v. Osborne, 220 N. Y. 416, 116 
N. E. 97. But a receipt or release under seal is deemed con- 
clusive evidence of a sufficient consideration, and, there- 
fore, such an instrument may not be contradicted by parol 
evidence to show that any part of the money receipted for 
was not paid. Stiebel v. Grosberg, 202 N. Y. 266, 95 N. E. 
692; Hogan v. Producers’ Development Co., 200 App. Div. 
BORDA Ne Nas Bole 


§ 436. Bill of Lading. 

A bill of lading is both a receipt and a contract. It is a 
receipt as to quantity, quality, condition, marks, and num- 
bers, and a contract for transportation, delivery, and freight 
charges. Thus, oral evidence is competent to contradict a 
recital in a bill of lading that goods were received in good 
order, and also to show that an address on a package is 
different from that stated in the shipper’s receipt, even 
though the receipt contains the shipping contract. Cappel 
v. Weir, 46 Misc. 441, 92 N. Y. S. 365. But the shipping 
receipt or bill of lading is also the contract of carriage, and 
all prior negotiations and oral agreements between the 
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parties are conclusively presumed to be merged therein. 
Parol evidence cannot be received, therefore, to contradict 
the shipping receipt by showing that the parties orally 
agreed upon a different freight rate, a different route, a 
different mode of transportation or a different valuation 
agreement from that expressed or implied in the contract. 
Long v. N. Y. C. R=. Co., 50 N. Y. 76; White v. Ashton, 
51 N.Y. 280; Hinckley-v. Ni. Y. CG) Ho Re Ra eon 00 
N. Y. 429; Cohen v. Morris European & Am. Express Co., 
Ltd., 151 App. Div. 672, 186 N. Y. S. 489, and authorities 
there cited. 


§ 437. Parol Evidence to Show Collateral Oral Agree- 


ments. 


An independent collateral oral agreement, made before 
or at the time of the written contract, may be shown, even 
though it relates to the same subject, provided it does not 
vary or contradict the writing. The difficulty lies in de- 
termining whether the agreement sought to be established 
is collateral. The first test is whether the alleged collateral 
agreement rests upon a separate consideration to support it. 
If it rests upon a separate consideration it is an independent 
contract, which may be proved by parol. If it does not, it is 
merely an additional term of the contract in writing, which 
may not be proved by parol. The consideration for the in- 
dependent collateral contract may, however, be an agree- 
ment to enter into the written contract. To illustrate: An 
agreement to construct a storehouse of sufficient capacity 
and strength to hold three carloads of slate, in considera- 
tion of the defendant’s agreement to take a two years’ lease 
of said storehouse at an agreed rental, is collateral to the 
written lease, when executed, and may be proved by parol. 
Brown v. DeGraff, 183 App. Div. 177, 170 N. Y. 8. 445. See, 
also, Hutzler v. Richter, 13 App. Div. 592, 48 N. Y. S. 679; 
Drew v. Wiswall, 183 Mass. 554, 67 N. E. 666; Stark Elec- 
tric Ry. Co. v. McGinty Contracting Co., 238 Fed. 657. But 
where the alleged collateral agreement is merely an ad- 
ditional term of the contract, it may not be shown by parol. 
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To illustrate: An oral agreement by the vendor of a second- 
hand automobile to keep the car in repair for one year was 
held inadmissible to vary a written contract of sale on the 
ground that “it was not a mere inducement for entering into 
the sale, that it was a part of the bargain of sale, and was 
not independent of, or collateral to, that sale.” MacAlman 
v. Gleason, 228 Mass. 454, 117 N. E. 795. 

Under this limitation the New York courts uniformly 
hold that oral agreements between landlord and tenant 
whereby the former agrees to make repairs, etc., cannot be 
shown, where the lease appears, upon its face, to be com- 
plete, because, to do so, would violate the rule that, at the 
time the written contract is executed, all prior and con- 
temporaneous agreements are deemed to have been merged 
therein. Van Derhoef v. Hartmann, 63 App. Div. 419, 71 
N. Y. S. 552; Smith v. Smull, 69 App. Div. 452, 74 N. Y. S. 
HOG; Daly vabiza,. 105 App.-Div. 496, 94 N. Y.aSeebo4; 
Richardson’s Cases in Evidence, p. 756; EHisert v. Adelson, 
186 App. Div. 741, 121 N. Y. S. 446. 

The weight of authority holds that a promise on the part 
of a vendor of a certain business that he will not engage in 
a similar business in the same locality for a stated period 
forms a part of the consideration for the sale and, there- 
fore, that such a stipulation, if made orally, may not be 
proved, where the contract of sale is in writing. Wilson v. 
Sherburne, 6 Cush. (Mass.) 68; Costello v. Eddy, 34 N. Y. 
Seeep 000,012 Ney. 5: 206, aft d-128 N.. Y.°650, 29° N- 4K. 
146; Love v. Hamel, 59 App. Div. 360, 69 N. Y. S. 251. 

In the recent case of Mitchill v. Lath, 247 N. Y. 377, 160 
N. E. 646, the plaintiff and defendants had entered into a 
contract containing definite provisions as to the obligations 
of the parties. In a suit brought to compel specific per- 
formance, a collateral oral agreement by which the defend- 
ants promised to remove an ice house owned by them and 
situated across the road from the property sold, was held 
to be so closely related to the subject dealt with in the writ- 
ten agreement that proof thereof would violate the parol 
evidence rule. Summarizing the circumstances under which 
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a collateral oral agreement may be received, the Court in this 
case made the following classification: (1) the agreement 
must be collateral in form; (2) it must not contradict ex- 
press or implied provisions of the written contract; (3) 
it must be an agreement that the parties would not or- 
dinarily be expected to embody in the writing. Editorial, 
New York Law Journal, May 11, 1928. 


§ 438. Parol Evidence Affecting Date of Instrument. 


The date of a writing may be supplied by oral evidence. 
So, too, the date, other than that which appears on the face 
of the writing, may be shown as the true date on which the 
contract was signed and delivered. In Draper v. Snow, 20 
N. Y. 331, 333, the Court said: ‘‘Whenever the time of the 
execution of any writing, even of the most solemn kind, 
becomes material, it may be proved by parol; not merely to 
supply an omission, where the paper itself is without date, 
but in opposition to the date, where it contains one. The 
time when a contract is executed is no more a part of the 
contract than the place where it is executed. Both belong 
to that class of attending and surrounding circumstances 
which may always be resorted to for assistance in explain- 
ing and applying the terms of the contract.” See, also, Kin- 
caid v. Archibald, 73 N. Y. 189. 


§ 439. Parol Proof of Subsequent Agreements. Simple 
Contracts. 


The parol evidence rule is not “infringed by the admission 
of oral evidence to prove a new and distinct agreement, upon 
a new consideration, whether it be as a substitute for the 
old, or in addition to and beyond it.” Greenleaf on Ev., 
16th Ed., sec. 303. The rule does not, therefore, exclude 
evidence of a subsequent modification or discharge of a writ- 
ing. To illustrate:. In an action for rent due under a lease, 
it was held error to exclude evidence offered by the tenant 
to show that, subsequent to the execution of the lease, the 
landlord agreed to reduce the rent in consideration of the 
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tenant’s promise to make certain improvements and to cause 
_ a tenement house violation, which had been filed against the 
premises, to be removed. Haight v. Cohen, 123 App. Div. 
707, 108 N. Y. 8. 502. A subsequent agreement to pay de- 
murrage for unreasonably detaining a chartered vessel was 
held to be an entirely new contract and not an attempt to 
vary the original charter-party agreement by parol evi- 
dence. Clyde v. Wood, 189 App. Div. 737, 179 N. Y. S. 252. 
An oral agreement to extend the time of payment or of per- 
formance of the contract may always be shown. Keating v. 
Price, 1 Johns. Cas. (N. Y:) 22, 1 Am. Dec. 92. In Homer 
v. Guardian Mut. Life Ins. Co., 67 N. Y. 478, the Court says: 
“The time for the performance of contracts by specialty, as 
well as simple contracts, may be extended by parol, and 
when so extended it is as if the extended time was written 
in and made a part of the original contract, every other 
provision remaining intact, and to be carried out with the 
single modification as to time.” Even though the written 
contract provides that no modification shall be binding un- 
less in writing, it may, by consent of the parties, be orally 
modified. General Electric Co. v. National Contracting Co., 
178 N. Y. 369, 70 N. E. 928. But it must clearly appear that 
the agreement in question was made subsequent to the writ- 
ten contract; otherwise it will be presumed to be merged in 
the writing. Brewster v. Countryman, 12 Wend. (N. Y.) 446. 


The only requirement for the validity of a parol modi- 
fication of a written contract is consideration. Mutual 
promises to do certain things or to give up rights secured by 
the original contract substitute a sufficient consideration. 
McIntosh v. Miner 37 App. Div. 488, 55 N. Y. S. 1074; 
American Exchange Nat. Bank v. Smith, 61 Misc. 49, 1138 
N. Y. S. 236; Clyde v. Wood, supra. A subsequent oral 
promise to waive performance at the time specified in the 
contract, which has been acted upon by the other party, may 
be shown, even though there is no consideration for the ex- 
tension of time, on the theory of an estoppel. Homer v. 
Guardian Mut. Life Ins. Co., supra; Thomson v. Poor, 147 
N. Y. 402, 409, 42 N. E. 18; Arnot v. Union Salt Co., 186 
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N. Y. 501, 511, 779 N. E. 719. But a bare promise to reduce 
the rent, made by a landlord subsequent to the execution of 
the lease, would be void for want of consideration. Coe v. 
Hobby, 72 N. Y. 141, 149, 28 Am. Rep. 120. 


§ 440. Subsequent Parol Agreements Affecting Contracts 
Under Seal. 


The old common law rule held that a contract under seal 
could not be modified or discharged by a subsequent agree- 
ment which was not under seal. It is well settled in New 
York, however, that an executed parol modification of a 
sealed contract is valid and may be shown by oral testimony, 
although it is still the rule that a sealed contract cannot be 
modified by a parol unexecuted contract. McCreery v. Day, 
119 N. Y. 1, 23 N. E. 198. To illustrate: A lease for five 
years provides for an annual rental of $4500. After one 
year an oral agreement is entered into between landlord and 
tenant providing for an annual rental of $3500. This sum is 
paid for a period of two years. Evidence of the parol ex- 
ecuted agreement is admissible in an action by the land- 
lord to recover the difference between what was paid under 
the oral agreement and the amount reserved in the lease. 
But parol evidence is inadmissible in an action for rent for 
the remaining period of two years, for, as to this period, 
the oral agreement is unexecuted and cannot, therefore, be 
shown to modify the sealed instrument. McKenzie v. Har- 
rison, 120 N..Y. 260, 24 N. E. 458, Richardson’s Cases in 
Evidence, p. 758. In Harris v. Shorall, 230 N. Y. 3438, 130 
N. E. 572, Richardson’s Cases in Evidence, p. 761, the Court 
of Appeals went one step further and held that a subsequent 
parol modification of a sealed contract which has been ex- 
ecuted by one of the parties but remains executory as to the 
other party is valid and enforceable. The rule that a con- 
tract under seal cannot be modified by a subsequent oral 
agreement has recently been approved by the Court of Ap- 
peals. Commack v. Slattery Bros., 241 N. Y. 39, 148 N. E. 
781; Crowley v. Lewis, 239 N. Y. 264, 146 N. E. 374. 


» 
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§ 441. Modification of Contracts Within the Statute of 
Frauds. 


A contract within the Statute of Frauds may not be modi- 
fied by a subsequent oral agreement. Hill v. Blake, 97 N. Y. 
216; Maddaloni Olive Oil Co. v. Aquino, 191 App. Div. 51, 


‘180 N. Y. 8S. 724; Schaap v. Wolf, 173 Wis. 351, 181 N. W. 


214, fully annotated 17 A. L. R. 7. To illustrate: In an 
action for breach of a contract for the purchase of three 
hundred barrels of wine upon sixty days’ credit, the defend- 
ant offered to prove a subsequent oral modification of the 
original written contract providing for cash payment upon 
delivery. This evidence was excluded on the ground that a 
contract within the Statute of Frauds could not be altered 
by parol. Maddaloni Olive Oil Co. v. Aquino, supra. 

There are two limitations to the rule that_contracts.with- 
in the Statute of Frauds c cannot be modified by a subsequent 
oral agreement. The first is where the modification takes 
the form of a substituted contract which itself does not. fall 
within the statute. Lieberman v. Templar Motor Car Co., 
236 N. Y. 139, 140 N. E. 222. The second is where the 
oral modification of a contract within the Statute of Frauds 
has been acted upon by one of the parties to his disadvan- 
tage either on the theory of estoppel or on the theory that 
the courts will not allow the Statute of Frauds.to be used 
as an instrument of fraud. Imperator Realty Co. v. Tull, 

~Y. 447; 127 N. E. 263, Richardson’s Cases in Evi- 
dence, p. 765; Hecht v. Marsh, 105 Neb. 502, 181 N. W. 135, 
17°A. L. R. 1, annotated p. 39. 

There is no ground, however, for rejecting parol evi- 
dence of a total rescission or abandonment of a contract 
within the Statute of Frauds, and such evidence is gener- 
ally conceded to be admissible. Maddaloni Olive Oil Co. v. 
Aquino, supra, and authorities there cited. 


PAROL EVIDENCE TO AID INTERPRETATION 


§ 442. Proof of Meaning of Words. 


If the language of the writing is such that the court does 
not understand it, oral evidence is admissible to explain its 
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meaning. To illustrate: In an action upon a written con- 
tract for the sale of “3000 Lbs.—Amacid Blue Black KN..,” 
the Court said: “In order to avoid any possible misunder- 
standing upon the trial, it may be well to point out that 
either party will be at liberty, by parol, to define the term 
‘Amacid Blue Black KN.’ When a term of a written con- 
tract requires definition in order to make its meaning clear, 
and such definition is not found in the writing itself, it is 
always’ permissible to give that definition by extrinsic evi- 
dence. Such evidence does not vary the meaning of the 
writing but on the contrary discloses its full significance.” 
American Aniline Products, Inc. v. Mitsui & Co., Ltd., 190 
App. Div. 485, 179 N. Y. S. 895, Richardson’s Cases in Evi- 
dence, p. 771. 


The meaning of words or phrases as understood in a par- 
ticular trade or locality or at an earlier date may be ex- 
plained by parol. To illustrate: Parol evidence has been 
allowed to show the meaning of “per square yard,” as used 
in plastering, Walls v. Bailey, 49 N. Y. 464; “whaling voy- © 
age,” as used in a marine insurance policy, Child v. Sun Mut. 
Ins. Co., 5 Super. Ct. (N. Y.) 26; “cabinet and mahogany 
door making,” what business was properly included in this 
phrase, Stroud v. Frith, 11 Barb. (N. Y.) 300; “for the 
season,” as used in a contract of employment, Waechter- 
hauser v. Smith, 10 N. Y. S. 585; “‘team,” as used in a con- 
tract for the sale of a reaper, Ganson v. Madigan, 15 Wis. 
144, 82 Am. Dec. 659; “‘tenement house,” as used in a clause 
in a deed of 1873 restricting use of property and to show 
whether it included modern apartment houses, Kitching v. 
Brown, 180 N. Y. 414, 73 N. E. 241; “without time limit,” 
as used in a contract for shipment of macaroni, Sholl v. 
Prince Line, 109 App. Div. 591, 96 N. Y. S. 868. See, also, 
Brimberg v. Herzig Co., Inc., 200 App. Div. 106, 192 
No ator SoU: 

But where the terms of the written contract are clear and 
unambiguous, the intention of the parties must be found 
therein and extrinsic proof is inadmissible. Finucane Co. 
v. Board of Education, 190 N. Y. 76, 82 N. E. 737. For ex- 
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ample, parol evidence should be excluded to explain the 
meaning of “guarantee,” Phelps v. Gamewell Fire Alarm 
Tel. Co., 72 Hun 26, 25 N. Y. S. 654; “pro rata,’ used in 
insurance policies, Home Ins. Co. v. Continental Ins. Co., 
180 N. Y. 389, 73 N. E. 65; “incompatible,” used in a writ- 
ten contract of employment, Gray v. Shepard, 147 N. Y. 
177, 41 N. E. 500. See, also, Sargent v. Vought, 194 App. 
Div. 807, 185 N. Y. S. 578; Gold v. Ross, 195 App. Div. 721, 
187 N. Y. S. 72. Nor may one show, where the language of 
the will is plain and unambiguous, that the testator attached 
a peculiar meaning to ordinary words. Matter of Quacken- 
buch, 127 Mise:-734, 217N.-Y..S. 493: 


§ 443. Proof of Technical Terms. 


Parol evidence is admissible to show the sense in which 
technical terms are used in the arts and sciences. This is 
allowed for the purpose of giving effect to the intention of 
the parties through the medium of their own language. 
Stroud: vow igrtny elt BarbereN. Y2).-3800;.°*Port-risk,’ as 
used in a marine insurance policy, is a technical term and 
its meaning may be proved by extrinsic evidence, Nelson 
v. Sun Mutual Ins. Co., 71 N. Y. 453; Loom Co. v. Higgins, 
105 U. S. 580, 26 Law. Ed. 1177. 


§ 444. Proof of Circumstances of the Case. 


Parol evidence of the circumstances leading up to and 
attending the execution of the writing is admissible to ex- 
plain a doubtful meaning. In no other way may it be possi- 
ble to ascertain the intentions of the parties. Middleworth 
v. Ordway, 191 N. Y. 404, 84 N. E..291; U.S. Printing & 
Lith. Co. v. Powers, 283 N. Y. 143, 1385 N. E. 225. Thus, in 
construing a memorandum of sale, it was held that, “al- 
though parol evidence is not admissible to prove that other 
terms than those expressed are agreed to or that the parties 
have other intentions than those to be inferred from it, yet 
that it is competent to prove not only the relations of the 
parties and the nature and conditions of the property, but 
also the acts of the parties at and subsequent to the date of 
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the contract as a means of showing their own understanding 
of its terms.” Knight v. Worsted Co., 2 Cush. (Mass.) 271. 
See, also, Block v. Columbia Insurance Co., 42 N. Y. 398. 

In an action upon a written contract for the manufacture 
of typewriting machines, “equal to the complete model 
machine to be furnished,” the plaintiff contended that the 
machine was complete with one typewheel, while the de- 
fendant claimed that two wheels were requisite. The court 
admitted evidence of the surrounding circumstances and 
acts of the parties to ascertain which was intended. Gar- 
vin Machine Co. v. Hammond Typewriter Co., 12 App. Div. 
294, 42° N.Y. S. 564) aiid’ 1592N> Y¥2-539;203 Nis 1125: 
See, also, Reed v. Insurance Co., 95 U. S. 23, 24 Law. Ed. 
348, wherein the Court held that a clause, “The risk to be 
suspended while the vessel is at Baker’s Island loading,” 
should be construed to mean that the policy should be sus- 
pended while the vessel was there for the purpose of loading 
and not while actually loading. 

But the surrounding facts and circumstances cannot be 
shown when the language is clear and certain. For ex- 
ample, a contract for the sale of bicycles, ‘“‘to be filled by 
April 1st or as soon as possible,” is not ambiguous, and 
parol evidence would be inadmissible to show or explain the 
meaning of the language. Williams v. Gridley, 110 App. 
Div. 525, 96. N. YoS..978; aff di lSTANayY. 526,.79EN Be, 
See, also, Dent v. North Am. Steamship Co., 49 N. Y. 390; 
Dady v. O’Rourke, 172 N. Y. 447, 65 N. E. 273; Murdock 
v. Gould, 193 N. Y. 369, 86 N. E. 12; Lossing v. Cushman, 
195 N. Y:. 386; 88 NBs 649, 


§ 445. Parol Evidence to Show Custom or Usage. 


The parol evidence rule does not exclude oral testimony 
to prove a custom or usage, because the parties are pre- 
sumed to contract with reference thereto; and, therefore, 
such custom or usage becomes as much a part of the written 
contract as express conditions in the writing. In the lan- 
guage of the Court of Appeals: ‘Every legal contract is 
to be interpreted in accordance with the intention of the 
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parties making it. And usage, when it is reasonable, uni- 
form, well settled, not in opposition to fixed rules of law, 
not in contradiction of the express terms of the contract, is 
deemed to form a part of the contract and to enter into the 
intention of the parties, when it is so far established and so 
far known to the parties that it must be supposed that their 
contract was made in reference to it.’”’ Walls v. Bailey, 49 
N. Y. 464, 10 Am. Rep. 407, quoted with approval in New- 
hall v. Appleton, 114 N. Y. 140, 21 N. E. 105. See, also, 
Atkinson v. Tuesdell, 127 N. Y. 230, 27 N. E. 844. Parol 
evidence is admissible to explain the meaning which usage 
has given to words or terms as used in any particular trade 
or business, or in any particular locality. Newhall v. Ap- 
pleton, swpra; Smith Co., Ltd. v. Moscahlades, 193 App. Div. 
126, 183 N. Y. S. 500; Vietor v. Nat. City Bank, 200 App. 
Div. 557, 1938 N. Y. S. 868. As a rule, a custom or usage 
cannot be proved to contravene a rule of law, or to vary the 
legal construction or express terms of a written instru- 
ment. Hopper v. Sage, 112 N. Y. 530, 20 N. E. 350. The 
same words may, however, have both a common and popular 
meaning and a peculiar meaning understood by the parties 
to the contract and based on a customary trade usage. 
Gumbinsky Bros. Co. v. Smalley, 203 App. Div. 661, 197 
N. Y. S. 530. In such instances parol evidence may be in- 
troduced to explain the meaning of the terms, despite the 
presence of a generally accepted meaning. Collender v. 
Dinsmore, 55 N. Y. 200, 14 Am. Rep. 224. In Mutual 
Chemical Co. v. Marden, Orth & Hastings Co., 235 N. Y. 
145, 189 N. E. 221, the Court said: “The testimony offered 
to establish the custom or trade usage was not for the pur- 
pose of contradicting the express terms of the contract but 
to explain the meaning of words used therein not in them- 
selves technical but to show that they were used in a par- 
ticular way in the trade.” Editorial, New York Law 
Journal, September 3, 1925. 
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§ 446. Parol Evidence to Identify Parties and to Show 
Their Relationship. 

Parol evidence is competent to identify the parties. Thus, 
if a deed is made to the son having the same name as the 
father, it may be shown by parol which one was intended. 
Simpson v. Dix, 131 Mass. 179. When a name in a writing is 
not the correct one, the error or omission may be corrected 
and the identity established by extrinsic evidence. New- 
bury v. Norfolk & S. R. R. Co., 183 N. C. 45, 45 S. E. 356. 
The true identity of a person who signs a trade or assumed 
name may be shown by parol. Martin v: Hemphill, 237 
S. W. (Tex.) 550, 20 A. L. R. 984. In Wuertz v. Braun, 
113 App. Div. 459, 99 N. Y. S. 340, parol evidence was ad- 
mitted to show that Mrs. Isidor Braun signed a contract 
with the name “Isidor Braun,” although her husband was a 
stranger to the contract and she intended to bind only her- 
self. 


So, too, oral testimony is admissible, to show the actual 
relationship of the parties named in the writing. Thus, 
parol evidence is competent to show that an indorser is an 
accommodation party, and also to show who is accommo- 
dated. Haddock, Blanchard & Co. v. Haddock, 192 N. Y. 
499, 85 N. E. 682. Where a charter-party leasing a dredge 
to a corporation was signed by the corporation and also by 
the president individually, but contained no reference to the 
president being a party, it was held competent to show that 
the dredge owner refused to contract unless the president — 
also signed. Esselstyn v. McDonald, 98 App. Div. 197, 90 
NEAYero obo: 

Parol evidence is also competent to show the capacity in 
which a person acts; as, that a seller named in a contract is 
only an agent, or that persons not named therein are, in 
fact, interested. Brady v. Nally, 151 N. Y. 258, 45 N. BE. 
547. Such evidence is admissible, however, only when the 
action is brought for the purpose of charging the principal, 
but is inadmissible on behalf of the agent, for the purpose of 
exempting him from liability. Meyer v. Redmond, 205 
N. Y. 478, 98 N. E. 906; Hernandez v. Brookdale Mills, Inc., 
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194 App. Div. 369, 381, 185 N. Y. S. 485, Richardson’s Cases 
in Evidence, p. 87. The substantive law of agency governs 
the admissibility of evidence to show the relationship of 
parties acting as principal and agent. Thus, in negotiable 
instruments parol evidence is inadmissible to show that the 
party signing was acting in a representative capacity, un- 
less it is so indicated. Neg. Inst. Law, secs. 37-39. The 
same rule is applied in the case of contracts under seal. 
Briggs v. Partridge, 64 N. Y. 357, 21 Am. Rep. 617; Crowley 
v. Lewis, 239 N. Y. 264, 146 N. E. 374. 


§ 447. Parol Evidence to Explain Latent Ambiguities. 


The old distinction between latent and patent ambiguities, 
as defined by Sir Francis Bacon in 1597, has been followed 
in this State down to the present time. In the language of 
Lord Bacon, a latent ambiguity “is that which seemeth cer- 
tain and without ambiguity for anything that appeareth 
upon the deed or instrument, but there is some collateral 
matter out of the deed that breedeth the ambiguity.” 
Bacon’s Law Tracts, Reg. 23, p. 99. As an illustration of 
his meaning, Lord Bacon goes on to say: “If I grant my 
manor of S. to I. F. and his heirs, here appeareth no am- 
biguity at all, but if the truth be that I have the manors 
both of South S. and North S., this ambiguity is matter in 
fact, and therefore, it shall be holden by averment whether 
of them was that the party intended should pass.” The am- 
biguity does not appear on the face of the instrument, but 
lies hidden in the subject matter whereof it speaks. When 
the ambiguity is raised by extrinsic evidence, it may be re- 
moved by the same means. Thus, if a conveyance is made 
to Richard Roe, and it appears that there are father and son 
or other persons bearing that name; or if a grant is made to 
a Methodist church of a certain city, and it appears that 
there are two Methodist churches in that city, parol evi- 
dence is competent to show which one was intended. Petrie 
v. Trustees of Hamilton College, 158 N. Y. 458, 53 N. E. 
216, Richardson’s Cases in Evidence, p. 774; Smith v. 
Finkelstein, 162 App. Div. 128, 147 N. Y. 8. 324. In cases 
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of latent ambiguity it is always a question of identity. The 
instrument describes but never identifies. The description 
must be fitted to the thing described, and this may be done 
by extrinsic evidence. 


§ 448. Parol Evidence Inadmissible to Explain Patent 
Ambiguity. : 

The classical definition of a patent ambiguity, as for- 
mulated by Lord Bacon, is that which ‘“‘appears to be am- 
biguous upon the deed or instrument,” and the rule is that 
parol evidence is inadmissible to explain a patent ambiguity. 
It is clear, however, from the discussion in the foregoing 
sections, that there are many uncertainties of meaning 
which are apparent on the face of the instrument that may 
be resolved by parol evidence. The patent ambiguity with- 
in the rule laid down by Lord Bacon is an uncertainty which 
is apparent upon the face of the instrument and which can- 
not be definitely resolved even in the light of the surround- 
ing circumstances, without resort to mere speculation and 
guesswork; as, a bequest to the “poor children” of a certain 
parish, or a “handsome gratuity to each of my executors.” 
Greenleaf on Ev., 16th Ed., sec. 300. Such an ambiguity 
cannot be explained by evidence of the writer’s expressed 
intentions, and therefore, since the intention cannot be def- 
initely ascertained in any way, the instrument, or at least . 
the clause containing the ambiguity, must be held void for 
uncertainty. See McCarthy v. Krebs Pigment & Chem. Co., 
118 Misc. 566, 194 N. Y. S. 954, and authorities there cited. 


§ 449. Parol Evidence Affecting the Construction of a 
Will. Testator’s Intention Governs Interpretation. 

It is a fundamental principle, in the interpretation of 
wills, that the intention of the testator must govern, where 
it is not inconsistent with rules of law. ‘The duty of the 
court is not to make a new will or codicil to carry out some 
supposed but undisclosed purpose, but to ascertain what the 
testator actually intended by the language employed by him 
when properly interpreted, and then to determine whether 
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such intended provisions are valid or otherwise. The duty 
of the court is to interpret, not to construct; to construe the 
will and codicil, not to make new ones.” Herzog v. Title’ 
Guarantee & Trust Co., 177 N. Y. 86,69 N. E. 283. If there 
is any doubt as to the testator’s intention from the language 
used in the will, the Court, in ascertaining such intention, 
must take into consideration the facts and circumstances 
- surrounding the execution of the will, including the relation 
of the parties, the nature and situation of the property and 
the apparent purpose of the will or special gift; and ex- 
trinsic evidence is admissible for the purpose of showing 
such surrounding facts and circumstances. Williams v. 
Jones, 166 N. Y. 522, 533, 60 N. E. 240; March v. March, 
186 N. Y. 99, 103, 78 N. E. 704. Guesses at the testator’s 
intentions, however, will not be indulged in. His intention 
must be ascertained from the language of the will, con- 
sidered in the light of the surrounding circumstances, free 
of conjecture, under the guidance of established principles 
and rules of law. Where the language used is clear and 
certain, extrinsic evidence is, of course, inadmissible to 
show that the testator had a contrary intention from that 
expressed in the will. Hartman v. City of Pendleton, 96 Or. 
503, 186 Pac. 572, 8 A. L. R. 904. This is true though the 
words were chosen by the attorney who drafted the will 
' rather than the testatrix. Dwight v. Faucher, 245 .N. Y. 71, 
156 N. E. 186. And in no event can extrinsic evidence be 
admitted to show an intention which is inconsistent with the 
express provisions of the will. Re Tinsley, 187 Iowa 23, 
174 N. W. 4, 11 A. L. R. 826. To illustrate: A testator 
devised all of his real property “in the county of Limerick, 
and in the city of Limerick” to certain persons. One of the 
parties offered to show by parol evidence that the testator 
intended to include in the devise his estates in the county of 
Clare. He proved that at the time of executing his will the 
testator had no real property in the county of Limerick but 
had an éstate in the county of Clare, and he offered to show 
that in the original draft of the will the devise included all 
of the real property in the “counties of Clare, Limerick and 
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in the city of Limerick,’ and that in the final draft the 
word “Clare” was omitted by mistake, without being noticed 
by the testator. This evidence was excluded on the ground 
that to receive it would be, in effect, to make a new devise 
for the testator. Miller v. Travers, 8 Bing. 244, 131 Eng. 
Rep. 395; Michigan Law Review, December, 1925. 

Where a will is read by or to a competent testator before 
its execution, and no fraud is proved, extrinsic evidence is 
inadmissible to show that words were included or omitted 
by mistake. Guardhouse v. Blackburn, L. R. 1 Prob. & Div. 
(Eng.) 109 (1866), Richardson’s Cases in Evidence, p. 778. 

Whereas parol evidence of the circumstances surrounding 
the execution of a will is admissible for the purpose of 
putting the court in the position of the testator in order to 
interpret the language of the will correctly, parol evidence 
as to what the testator said concerning his intention, either 
before or after the execution of the will, cannot be received, 
for to admit such testimony would defeat the statute re- 
quiring wills to be in writing. Wooley v. Hays, 285 Mo. 
566, 226 S. W. 842, 16 A. L. R. 1; Williams v. Freeman, 83 
N. Y. 561, 569; Matter of Chambers, 112 Misc. 551, 183 
N. Y.S. 526, aff’d 196 App. Div. 934, 187 N. Y. S. 9380. The 
only purpose for which the declarations of a testator can be 
received as an aid to interpreting the language of his will 
is to explain a latent ambiguity, as where a person or thing 
is described in the will in terms equally applicable to two or 
more. Matter of Wheeler, 32 App. Div. 183, 52 N. Y. S. 
943, aff’d on opinion below, 161 N. Y. 652, 57 N. E. 1128; 
Matter of Lummis, 101 Misc. 258, 266, 166 N. Y. S. 936. 


Evidence of facts and circumstances existing subsequent 
to the execution of the will is inadmissible, for it can have 
no bearing upon the question of the testator’s intention at 
the time of executing his will. Morris v. Sickly, 133 N. Y. 
456, 31 N. E. 332. 

Where a testator fails to insert the name of the legatee, 
or the amount of the bequest, parol evidence is not admis- 
sible to supply the blank or omission, because the instru- 
ment is incomplete. In such cases there can be no interpre- 
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tation, for there is nothing to interpret. The ambiguity is 
patent, and the provision is, therefore, void. Thus, if a pro- 
vision in a will be “I give $5000,” no extrinsic evidence 
is admissible to show that A, B, or C was intended and that 
the name was omitted by mistake. Miller v. Travers, supra; 
Legget v. Stevens, 185 N. Y. 70, 77 N. E. 874. 


§ 450. Parol Evidence to Identify Legatee. 


A misnomer or a misdescription of a legatee or devisee 
does not invalidate the gift if, either from the will or from 
some extrinsic evidence, the object of the testator’s bounty 
can be ascertained. To illustrate: In Lefevre v. Lefevre, 
59 N. Y. 434, the will named “Home of the Friendless.”’ 
There was no such corporation in existence. The name was 
purely fictitious, and it was held that, for the purpose of 
proving that The American Female Guardian Society was 
intended, parol evidence was admissible to show that the 
name used in the will was the popular and usual name by 
which the claimant was designated; that the testator knew 
and called it by that name, and that there was no other cor- 
poration answering the description. So, too, in St. Luke’s 
Home v. Association for Indigent Females, 52 N. Y. 191, 
11 Am. Rep. 697, the gift was to ‘‘The Society for the Re- 
lief of Indigent Aged Females.” There was no such cor- 
poration. The Court said: ‘It is not necessary that a cor- 
poration should be designated by its corporate name to en- 
title it to take as legatee. It is sufficient if it is so described 
that its identity can be established; that is, so that it may be 
disinguished from any other.” It was held that the de- 
fendant was entitled to the legacy as being more nearly in- 
dicated by name and description in the will than the plain- 
tiff. See, also, Matter of Wheeler, 32 App. Div. 1838, 52 
N. Y. S. 948, aff’d 161 N. Y. 652, 57 N. E. 1128; Kerno- 
chan v. Farmers’ Loan & Trust Co., 187 App. Div. 668, 175 
NewS Sol. an d 227 N.Y. 658, 126 N.. HE. 912.) Where 
the language used is equally applicable to two or more per- 
sons or corporations, parol evidence is admissible to show 
which of the two claimants was intended. To illustrate: 
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A testatrix bequeathed “the sum of $1,000 to my niece Lena 
Baumann of Richmond Hill.” The plaintiff, whose name 
was Lena Baumann, was a grandniece of the testatrix and 
resided at Richmond Hill. The other claimant was a niece 
named Magdalena Fuhge, whose maiden name had been 
Magdalena Baumann. Parol evidence was held admissible 
to show that the testatrix was accustomed to speak of this 
niece as “Lena Baumann” and to refer to her place of resi- 
dence as “Richmond Hill,” although it was, in fact, about. 
one mile distant from Richmond Hill; and it was held error 
to exclude evidence as to the instructions given by the tes- 
tatrix concerning the drawing of the provision in question. 
Baumann v. Steingester, 213 N. Y. 328, 107 N. E. 587. See, 
also, Matter of Van Vliet, 181 App. Div. 879, 169 N. Y.S. 
367, aft’d 224 N. Y. 572, 120 N. E. 877. For the purpose 
of identifying the beneficiary intended in such cases, parol 
evidence is admissible to show not only the circumstances 
surrounding the testator but also his expressed intentions. 
Matter of Coughlin, 171 App. Div. 662, 157 N. Y. S. 630, 
alt:d) 220 Ne YY. 681,016 sN 10495 


But a description of the legatee may be too indefinite for 
an enforcement of the will. For instance, a devise to the 
person who should take care of the testator during his last 
illness was held invalid for indefiniteness, Harrington v. 
Abberton, 115 App. Div. 177, 100 N. Y. S. 681; Matter of 
Farmer, 99 Misc. 487, 163 N. Y.S. 1089. And, again, where 
a will gave to the widow a certain sum for her support, and 
provided that what was left at her death should “be equally 
divided between his daughter,’ but named no other person 
who should take the other half, it was held that, though the 
will showed an intention that the other half should go to the 
son, such intention could not be effectuated as he was not 
named, and that as to such half, the provision was void for 
uncertainty. Leggett v. Stevens, 185 N. Y. 70, 77 N. E. 874. 
Though a will may be void for uncertainty as to the legatee 
or devisee, the Real Property Law, sec. 113, provides that 
“No gift, grant, or devise to religious, educational, charit- 
able or benevolent uses, which shall in other respects be 


PAROL EVIDENCE RULE 3138 


valid under the laws of this state, shall be deemed invalid 
by reason of the indefiniteness or uncertainty of the persons 
designated as the beneficiaries thereunder in the instrument 
creating the same.” An identical provision is found in 
Pers. Prop. Law, sec. 12. Matter of MacDowell, 217 N. Y. 
454,112 N. E.117. The statutes apply only to gifts in trust 
for such purposes, and not to absolute gifts. Fralick v. Ly- 
Ford, wht Appa Divieo45,-99 No Yao. 400, att d 187 Ne oY. 
524, 79 N. E. 1105. There need be no express words creat- 
ing a trust, however, provided the purpose of the gift is 
indicated with sufficient clearness to show that a trust for 
that purpose was intended. Bowman v. Domestic & Foreign 
M. Soc., 182 N. Y. 494, 75 N. E. 535; Manley v. Fiske, 139 
Eppa Div! 665, 124 NOY. Ss. 149, aft’d 201 N: Y.'546,,95 
Ne et133. 


In the discussion of the general principle that parol evi- 
dence is admissible to identify the beneficiary, it must be re- 
membered that no extrinsic evidence independent of the will 
is competent to disclose an intent of the testator as a fact; 
it must be received as explanatory thereof, or not at all. 
Thus, where a devise was to the “Skin and Cancer Hospital” 
and there were two institutions, named, respectively, “New 
York Skin and Cancer Hospital’ and “New York Cancer 
Hospital,” located in the city where the testator lived and 
doing work of the same character, it was held that extrinsic 
evidence was inadmissible to show that the testator meant 
the latter hospital, as the will described the former in- 
stitution with sufficient accuracy. Union Trust Co. v. St. 
Luke’s Hospital, 74 App. Div. 330, 77 N. Y. S. 528, aff’d 
WeeN.ay.. 505, 67 -N. E. 1090; 


§ 451. Parol Evidence to Identify Property. 

Where there is a latent ambiguity or equivocation as to 
the property meant to be described in the will, extrinsic evi- 
dence is admissible to show the testator’s intention, as 
gathered from the instrument and from surrounding cir- 
cumstances of the case. To illustrate: Where a testator 
described a lot as No. 6 in square No. 403, parol evidence 
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was admitted to show that he did not own the lot described, 
but did own lot No. 3 in square No. 406. Patch v. White, 
117 U. S. 210, 29 Law. Ed. 860, 6 Sup. Ct. Rep. 617. A be- 
quest of stock in the A bank will pass stock in the B bank, 
if that was the testator’s only bank stock. Roman Catholic 
Orphan Asylum v. Emmons, 3 Bradf. Surr. (N. Y.) 144; 
Jackson v. Sill, 11 Johns. €N. Y.) -201, 6 Am. Dee. 363. 
For a collection of cases and exhaustive note on ambiguli- 
ties, see Lomax v. Lomax, 218 Ill. 629, 75 N. E. 1076, 
6L. R. A. (N. 8S.) 942. Where the testator devised two lots 
and a gore ‘“‘on the southerly side of 49th St., near 8th Ave., 
and there was no property thus located, extrinsic evidence 
was admitted to show. that the property described and de- 
vised was located on 149th Street. Peters v. Porter, 60 
How. Pr. (N. Y.) 422. Where a will gave to “John Turner 
One house, George Turner One house, William L. Turner 
One house,” parol evidence was admitted to show that the 
testator owned three houses not otherwise disposed of by the 
will, and the Court of Appeals held that the sons were en- 
titled to elect, in the order in which they were named in the 
_ will, as to the houses which they would take. Matter of 
Turner, 206 N. Y. 98, 99 N. E. 187. 


Where words of general description are used in a will or 
a deed, oral evidence may be resorted to, to locate the prem- 
ises intended to be conveyed. To illustrate: A deed con- 
veyed all the land bounded “‘On the north by lands formerly 
owned by Fayette Selleck; on the east by lands now or 
formerly owned by Nicholas Palmer; on the south by lands 
of Marvin Kingsley; on the west by lands owned or oc- 
cupied in 1890 by John Palmer.”’ Parol evidence was held 
admissible to locate the boundaries so described. Mullen v. 
Washburn, 224 NiwY?) 413) 120 N io: 


§ 452. Parol Evidence Rule eae Only between 
Parties to the Writing. 

The rule excluding parol evidence to contradict or vary a 
written instrument is applicable only between the parties to 
the writing and those claiming under them. It cannot be 
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invoked in favor of or against a stranger to the instrument. 
Coleman v. First Nat. Bank of Elmira, 53 N. Y. 388; Fol- 
- insbee v. Sawyer, 157 N. Y. 196, 51 N. E. 994; Lee v. Carson, 
175 App. Div. 104, 161 N. Y. 8. 509. To illustrate: Upon 
the cancellation of a contract for the sale of real property 
the defendant agreed that if he sold the property for $2300 
he would pay to the plaintiff the sum of $76. Upon the trial 
of an action to recover this sum, the plaintiff proved that 
the defendant sold the property to one Page and that the 
consideration stated in the contract of sale between the de- 
fendant and Page was $2400. The defendant then gave oral 
evidence to show that he received, in fact, only $2200 for 
the property. The Appellate Division held that he was en- 
titled to do this because the Parol Evidence Rule did not 
apply, since the plaintiff was neither a party to the contract 
of sale between the defendant and Page nor a privy of either 
party. Lee v. Carson, supra. Recently, the Court of Ap- 
peals had this problem before them in two cases. They 
have held that the existence of a written agreement between 
two parties would not exclude evidence of an additional 
parol agreement between one of these parties and a third 
party although the subject matter of the oral agreement 
might include some matters also dealt with in the written 
agreement between the two original parties. Traders Nat. 
Bank v. Lasker, 238 N. Y. 535, 144 N. E. 784. Likewise, 
they have held that evidence of the real relation between 
a principal and agent or a master and servant may there- 
fore be introduced by a third party even though the prin- 
cipal and agent or master and servant have a written con- 
tract which defines that relationship. Robert v. ete 
States Shipping Board eo. Fleet Corp., 240 N. 
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CHAPTER XXIl. 
COMPETENCY OF WITNESSES 


§ 453. In General. “ 


In general all persons offered as witnesses are presumed 
to be competent until the contrary is shown to the satis- 
faction of the court, by whom all such questions are to be 
determined. “A witness is said to be incompetent to give 
evidence when the judge is bound, as matter of law, to re- 
ject his testimony, either generally or on some particular 
subject. In all other cases, it is to be received, and its cred- 
ibility weighed by the jury.” Best on Ev., 10th Ed., 
sec, 132. 


§ 454. Incompetency at Common Law—Modifications by 
Statute. 


At common law persons were incompetent as witnesses 

1. Who had no religious belief. 

2. Who were bereft of mental capacity. 

3. Who had been convicted of infamous crimes. 

4, Who were parties to the suit or pecuniarily interested 
in the event thereof. 

The common law disqualifications, as modified by statute 
in New York, will be discussed in the following sections. 

Husband and wife and attorney and client were deemed 
incompetent at common law, as to matters which were ex- 
cluded on the ground of public policy. Their incompetency 
is treated under the topic of “Privileged Communications.” 


§ 455. Want of Religious Belief—Oath. 


An oath is ‘an outward pledge given by the person taking 
it that his attestation or promise is made under an im- 
mediate sense of his responsibility to God.” Tyler on 
Oaths, p. 15; Greenleaf on Ev., 16th Ed., sec. 364a. There- 
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fore, all persons who did not believe in a God who would 
punish them if they swore falsely were formerly incom- 
petent to testify. The theory was that the oath was a 
guaranty of truthfulness. Greenleaf on Ev., 16th Ed., sec. 
568. But at the present time, in New York, there is no ex- 
clusion upon the ground of religious belief, or the want of 
it. The New York Constitution of 1847, Art. 1, sec. 3, pro- 
vides that ‘‘no person shall be rendered incompetent to be 
a witness on account of his opinions on matters of religious 
belief.”’ For the administration of an oath or affirmation, 
see Civil Practice Act, secs. 360-364. 


§ 456. Unsworn Testimony. 


In civil cases no unsworn testimony is admissible. The 
same rule is applicable to criminal cases, with the single 
exception that, in criminal cases, a child actually or ap- 
parently under twelve years of age who does not, in the 
opinion of the court or magistrate, understand the nature 
of an oath, may testify, without being sworn, if he appears 
to be possessed of sufficient intelligence to justify the recep- 
tion of the evidence. But a conviction cannot be had upon 
such testimony unsupported by other evidence. Code of 
Crim. Pro:, sec. 392: People v. Johnson, 185 N. Y. 219,-77 
N. E. 1164, Richardson’s Cases in Evidence, p. 781. 

The parties may, however, waive the administration of 
the oath, and the waiver may be either expressed or im- 
plied. People ex rel. Niebuhr v. McAdoo, 184 N. Y. 304, 
Tt No. 260. 


§ 457. Want of Mental Capacity. 


“A person offered as a witness must have the organic 
capacity to receive correct impressions, to record them in 
memory and recollect: them, and to narrate them intelli- 
gently.” Greenleaf on Ev., 16th Ed., sec. 870b. Therefore, 
if one is incapacitated to such an extent as not to know or 
understand the questions at issue, or is totally unworthy of 
reliance, he is incompetent as a witness. 
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§ 458. Insanity. 

If it appears to the court that an insane person under- 
stands the obligation of an oath, and is capable of giving a 
correct account of matters which he has seen or heard in 
reference to the questions at issue, his testimony will be 
admitted. Reg. v. Hill, 5 Cox Cr. Cas. (Eng.) 259; Barker 
v. Washburn, 200 N. Y. 280, 93 N. E. 958, 34 L. R. A. 
(N. S.) 159. When a witness is called for a party, the op- 
posing party may object that the witness is incompetent, 
and it then becomes the duty of the court to make an exami- 
nation as to the capacity of the witness before he is sworn. 
For this purpose the court may examine the proposed wit- 
ness himself and any competent witnesses who can speak as 
to the nature and extent of his insanity. District of Colum- 
bia v. Armes, 107 U. S. 519, 2 Sup. Ct. Rep. 840. After a 
witness has been sworn, evidence as to his mental condition 
may be received for the purpose of affecting his credibility. 
The extent to which such an inquiry may go is largely in 
the discretion of the trial court, but in cases where it ap- 
pears that, in the interests of truth and justice, such in- 
quiry is necessary, it is error to exclude all evidence which 
is offered for the purpose of attacking the sanity of the wit- 
ness. Ellarson v. Ellarson, 198 App. Div. 103, 190 N. Y. S. 
6, 15 A. L. R. 982, note, Richardson’s Cases in Evidence, 
p. 788. ‘ 

Formerly, persons deaf and dumb from birth were pre- 
sumed to be idiots, and, therefore, incompetent, but no such 
presumption now exists. Today they may testify by signs, 
writing, or other available means as may be approved by 
the court. People v. McGee, I Denio (N. Y.) 19; State v. 
Weldon, 39 S. C. 318, 17 S. E. 688, 24 L. RB. A. 126; Bugg v. 
Houlka, 122 Miss. 400, 84 So. 387, annotated 9 A. L. R. 480. 


§ 459. Infancy. 


There is no definite rule as to the age at which a person is 
competent to testify. The test is always an individual one. 
In Wheeler v. United States, 159 U. S. 523, 40 Law. Ed. 
244, 16 Sup. Ct. Rep. 98, Richardson’s Cases in Evidence, 


COMPETENCY OF WITNESSES 819 


p. 791, it was held not to be error to admit the testimony 
of a boy five years old. The Court said: “That the boy was 
not by reason of his youth, as a matter of law absolutely 
disqualified as a witness, is clear. While no one would think 
of calling as a witness an infant two or three years old, 
there is no precise age which determines the question of 
competency. This depends on the capacity and intelligence 
of the child, his appreciation of the difference between truth 
and falsehood, as well as of his duty to tell the former. 
The decision of this question rests primarily with the trial 
judge, who sees the proposed witness, notices his manner, 
his apparent possession or lack of intelligence, and may re- 
sort to any examination which will tend to disclose his 
capacity and intelligence, as well as his understanding of 
the obligations of an oath. As many of these matters can- 
not be photographed into the record, the decision of the trial 
judge will not be disturbed on review, unless from that 
which is preserved it is clear that it was erroneous.” There- 
fore, the competency of children as witnesses depends upon 
their intelligence, judgment, and understanding, and their 
ability to comprehend the nature and effect of an oath. A 
witness six and a half years old, who knew she would be 
punished if she told an untruth, was held competent, in 
Agnew v. Brooklyn City R. R. Co., 24 N. Y. St. Rep. 744, 
ai Gl LiN. VeG5ol, 22 N_.- 11382. 

When a child. under the age of twelve or fourteen years 
of age is called as a witness, it becomes the duty of the trial 
court to examine him before he is sworn, “to ascertain his 
capacity and the extent of his knowledge,” and a failure to 
conduct such a preliminary examination is ground for a 
reversal. Civil Practice Act, sec. 865; Olshansky v. 
Prensky, 185 App. Div. 469, 172 N. Y. S. 856. 


§ 460. Intoxication. 

A witness in a state of intoxication is incompetent, and 
the judge may decide from his own view the state of the 
witness in that respect. Hartford v. Palmer, 16 Johns. 
(N.Y.) 148. . 
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§ 461. Conviction of Infamous Crimes. 

At common law persons who had been convicted of in- 
famous crimes and sentenced could not testify. Greenleaf 
on Ev., 16th Ed., secs. 372 and 373. But the disqualification 
of witnesses resulting from the conviction of crimes has 
been entirely removed by statute in New York. Penal Law, 
sec. 2444; Civil Practice Act, sec. 350; People v. McGloin, 
91 N. Y. 241, 249. Even a conviction for perjury does not 
disqualify. The federal courts have finally adopted the 
same rule. Rosen v. United States, 245 U. 8S. 467, 62 Law. 
Ed. 406, 38 Sup. Ct. Rep. 148, Richardson’s Cases in Evi- 
dence, p. 793. The conviction may be shown, however, to 
affect the credibility of the witness. Penal Law, sec. 2444; 
Civil Practice Act, sec. 350. See Shea v. U. 8. Trucking 
Corp., 200 App. Div. 821, 825, 193 N. Y. S. 693. 


§ 462. Parties to the Suit or in Interest. 


Parties to the suit or persons having an interest in the 
event of the action were totally disqualified as witnesses at 
common law. But disqualification arising from such causes 
has been, with but one exception, entirely abolished by 
statute. Civil Practice Act, sec. 346. The interest of the 
witness may still be shown, however, for the purpose of 
affecting his credibility. 

Under the old New York rule it was held that the uncon- 
tradicted testimony of an interested witness involved a 
question of fact to be determined by the jury, on the theory 
that the jury was entitled to disbelieve such a witness purely 
by reason of his interest, even though his testimony was 
uncontradicted and unimpeached. Wohlfahrt v. Beckert, 
92 N. Y. 490, 44 Am. Rep. 406. This rule was limited, how- 
ever, by the decision in Hull v. Littauer, 162 N. Y. 569, 57 
N. E. 102, Richardson’s Cases in Evidence, p. 796, where 
it was held that where the testimony of a party to the ac- 
tion “is not contradicted by direct evidence, nor by any 
legitimate inferences from the evidence, and it is not op- 
posed to the probabilities; nor, in its nature, surprising, or 
suspicious, there is no reason for denying to it conclusive- 


COMPETENCY OF WITNESSES 321 


ness.” See, also, American Surety Co. of New York v. 
Palmer, 211 App. Div. 172, 206 N. Y. S. 817. For a re- 
view of the New York authorities on this subject see 
8 A. L. R. 824. 


An important exception to the rule that a party who has 
an interest in the action is not thereby disqualified from 
testifying has been created by statute. The Civil Practice 
Act, sec. 347, (formerly, Code of Civil Pro., sec. 829) pro- 
vides that: 

“Upon the trial of an action or the hearing upon the 
merits of a special proceeding, a party or a person interested 
in the event,or a person from, through or under whom such 
a party or interested person derives his interest or title by 
assignment or otherwise, shall not be examined as a witness 
in his own behalf or interest, or in behalf of the party suc- 
ceeding to his title or interest against the executor, adminis- 
trator or survivor of a deceased person or the committee of 
a lunatic, or a person deriving his title or interest from, 
through or under a deceased person or lunatic, by assign- 
ment or otherwise, concerning a personal transaction or 
communication between the witness and the deceased per- 
son or lunatic, except where the executor, administrator, 
survivor, committee or person so deriving title or interest is 
examined in his own behalf, or the testimony of the lunatic 
or deceased person is given in evidence, concerning the same 
transaction or communication. A person shall not be 
deemed interested for the purposes of this section by rea- 
son of being a stockholder or officer of any banking corpora- 
tion which is a party to the action or proceeding, or inter- 
ested in the event thereof.” 


The policy of this provision is to limit the introduction 
of testimony of a party to the action or interested witness 
as against the estate or survivors of a deceased person. Al- 
though parties and interested witnesses are now competent 
to testify, yet fairness requires that some exception should 
be made where the adversary in the controversy is dead; 
where death silences one, the law will silence the other. The 
purpose of the statute is, therefore, to put both parties on 
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an equality.“ The section in question may be analyzed to 


advantage as follows: 


a. Upon what Proceed- 
ings Applicable? 


b. Who Disqualified? 


c. As Witness for 
Whom? 


d. Against Whom? 


e. Concerning What? 


f. Exception. 


“Upon the trial of an action or 
the hearing upon the merits of 
a special proceeding. 


a party or a person interested 
in the event, or a person from, 
through or under whom such a 
party or interested person derives 
his interest or title by assignment 
or otherwise. 


shall not be examined as a wit- 
ness in his own behalf or interest, 
or in behalf of the party succeed- 
ing to his title or interest. 


against the executor, administrator 
or survivor of a deceased person or 
the committee of a lunatic, or a 
person deriving his title or inter- 
est from, through or under a de- 
ceased person or lunatic, by assign- 
ment or otherwise. 


concerning a personal transaction 
or communication between the wit- 
ness and the deceased. 


person or lunatic, except where the 
executor, administrator, survivor, 
committee or person so deriving 
title or interest is examined in his 
own behalf or the testimony of the 
lunatic or deceased person is given 
in evidence, concerning the same 
transaction or communication. 


A person shall not be deemed in- 
terested for the purposes of this 
section by reason of being a stock- 
holder or officer of any banking 
corporation which is a party to the 
action or proceeding, or interested 
in the event thereof.” 


J 
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§ 463. Upon What Proceedings Applicable? 

“Upon the trial of an action or the hearing upon the 
merits of a special proceeding,” refers only to civil, and not 
to criminal actions. It is applicable to surrogates’ courts 
and proceedings therein. Snyder v. Sherman, 88 N. Y. 656. 
The trial of a specific question under the Civil Practice Act, 
sec. 430, is also subject to the restrictions of section 347. 
Parks v. Andrews, 56 Hun 391, 10 N. Y. S. 344. 


§ 464. Who Disqualified? 
“A party or a person interested in the event, or a person 
- from, through or under whom such a party or interested 
person derives his interest or title, by assignment or other- 
wise,” is disqualified. Thus, the restriction on the com- 
péetency of witnesses is applicable not only to parties on the 
record and parties having an interest in the result, but to 
assignors and others through whom a party claims or de- 
rives his interest. To illustrate: A assigns to B a claim 
against Y. Y dies and B brings an action against his estate. 
Neither A nor B is a competent witness. B is an interested 
party and A is his assignor, or party through whom B de- 
rived his interest. In Rosseau v. Rouss, 180 N. Y. 116, 72 
N. E. 916, Richardson’s Cases in Evidence, p. 816, a mother 
who made a contract with the putative father of her child 
for a settlement of $100,000 on the child upon his tenth 
birthday, in consideration of her keeping the child in New 
York, was held to be an incompetent witness in an action by 
the child to enforce the contract, because whatever rights 
the plaintiff claimed were derived through his mother. 
Judge Pound, however, speaking for the Court of Appeals 
in Croker v. New York Trust Co., 245 N. Y. 17, 156 N. E. 
“81, referred to this case in a dictum as follows: “The broad 
authority of Rosseau v. Rouss, supra, has thereby, by im- 
*plication, been somewhat shaken. Whether it would be ap- 
plied if necessary to a decision or whether the closer if less 
ethical reasoning of the earlier cases would now be accepted, 


we need not determine.” 
The Court of Appeals has held, however, that a mere 
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vendor of personal property is not a person “from, through 
or under whom” a party “derives his interest or title by as- 
signment or otherwise,” within the meaning of section DATs 
so as to preclude him from testifying in an action in which 
the validity of the sale is not involved. Abbott v. Doughan, 
204 N. Y. 223, 97 N. E. 599, Richardson’s Cases in Evidence, 
p. 829. In the case last cited, the plaintiff sued to recover 
possession of a diamond ring which she claimed to have 
loaned to defendant’s intestate. On the trial, a dealer in 
jewelry testified that the plaintiff bought the ring and paid 
for it and that at the same time the plaintiff loaned the ring 
to defendant’s intestate. In holding this testimony admis- 
sible, the Court said, at p. 226: “In construing the lan- 
guage last quoted, we should keep in mind the fundamental 
purpose of section 829 (Civil Practice Act, sec. 347). This, 
of course, was to prevent a person who was or who might 
be assumed to be a partisan witness from giving his ver- 
sion of a transaction with another who was deceased and 
could not speak. In effectuating this purpose the Code 
naturally took into account a person or party who was di- 
rectly and legally interested in the event of the suit. It 
also included a person under whom an assignor or other- 
wise a party or interested person derived his interest or 
title, and which assignor would be morally and indirectly, 
if not legally and directly, interested in maintaining the 
validity and integrity of the assignment, and, therefore, to 
that extent would be a biased witness.” The Court went 
on to point out that the dealer from whom the plaintiff 
bought the ring could have no possible interest in the con- 
troversy which arose subsequently concerning the alleged 
loan. No previous owner of property save the last owner 
“from, through or under whom” the deceased derived his 
interest is excluded as a witness. So if A sold a watch to B, 
B sold it to C, and C died, A would be a competent witness 
although B would not. Rank v. Grote, 110 N. Y. 12,17 N. E. 
665; Bishop v. Bishop, 121 Misc. 509, 201 N. Y. S. 256. 


What constitutes interest? ‘The true test of the interest 
of a witness is that he will either gain or lose by the direct 


COMPETENCY OF WITNESSES 32) 


legal operation and effect of the judgment, or that the rec- 
ord will be legal evidence for or against him in some other 
action. It must be a present, certain and vested interest, 
and not an interest remote, uncertain or contingent.” 
Wallace v. Straus, 113 N. Y. 238, 21 N. E. 66, Richardson’s 
Cases in Evidence, p. 799; Talbot v. Laubheim, 188 N. Y. 
421, 81 N. E. 163. A distinction between an interest, as 
thus defined, and an interest in the question is to be noted. 
A person may be interested only in the question involved, 
and not in the event of the action. In such instances the 
witness’s interest in the question goes only to his cred- 
ibility. West End Brewing Co. v. Utica Trust & Deposit 
Go.,175 App.-Div. 477,.162.N.. Y.8. 537.. To illustrate: In 
an action to set aside certain deeds to the defendants from 
their deceased father, two other children of the decedent, 
who had received similar conveyances at the same time were 
held competent to testify to personal transactions with their 
father, on the ground that they were not parties to the ac- 
tion and would not gain or lose by the effect of the judg- 
ment therein and that the record could not be used for or 
against them in any other action. Hobart v. Hobart, 62 
N. Y. 80, Richardson’s Cases in Evidence, p. 802. 


In an action upon an alleged agreement on the part of 
J. O., defendant’s intestate, to pay plaintiff for the care and 
support of J. O.’s illegitimate child, the mother of the child, 
who was not a party to the action, was called as a witness 
by the plaintiff to prove the contract, and the court held she 
was not a party or person interested in the event of the 
action within the meaning of the statute and that “the in- 
terest of the witness in the event of the action was, if any, 
‘remote, contingent and uncertain,’ and was an interest in 
the question as distinguished from an interest in the event.” 
Connelly v. O’Connor, 117 N. Y. 91, 22 N. E. 753, Richard- 
son’s Cases in Evidence, p. 805. 

So, too, in an action of ejectment, wherein plaintiff 
claimed as only son and heir of his father, and the only 
question at issue was as to the marriage of his parents be- 
fore his birth, it was held that his mother was a competent 
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witness to prove the marriage. Eisenlord v. Clum, 126 
N. Y. 552, 27 N. E. 1024, Richardson’s Cases in Evidence, 
p. 375. 

In an action against an administrator to recover for serv- 
ices as a nurse, the plaintiff’s husband testified that the 
moneys earned by either of them were held in common, and 
it was held that he was interested in the event of the action 
and, therefore, incompetent. Scheu v. Blum, 136 App. Div. 
DO2 A ZIUN Verse. 

In an action on a promissory note which, together with a 
mortgage on the land, formed the consideration for a deed, 
a subsequent mortgagee was held “‘a person interested in the 
event” on the ground that the judgment in the action at bar 
would be res judicata against him in a future action to fore- 
close the mortgage. Kerwood v. Hall, 201: App. Div. 89, 
193 N. Y. S. 811. In the language of the Court, at p. 93: 
“The test of that question as established by the authorities 


_ is not merely that he may gain or lose by the effect of the 


judgment in this action but that this judgment will be legal 
evidence for or against him in some other action.” But 
one is not a “person interested in the event” merely be- 
cause the outcome may save him the trouble of another law- 
suit. _Franklin® v. Kidd,-219..N: YY. 409; 114 Nee S639: 
Richardson’s Cases in Evidence, p. 806. 

A possible inchoate right of dower creates an interest 
sufficient to disqualify a witness under this section. Roche 
v. Nason, 105 App. Div. 256, 93 N. Y. 8. 565, aff’d 185 N. Y. 
128, 77 N. E. 1007; Hines v. Hines, 199 App. Div. 688, 192 


/N.Y.S. 929. To illustrate: Upon a contested probate pro- 


ceeding the wife of one of the heirs was held incompetent 
to testify concerning a personal transaction with the testa- 
tor, on the ground that her husband would take a share in 
the real property in case the will was denied probate. 
Matter of Eno, 196 App. Div. 131, 187 N. -Y: 'S. 756, 
Richardson’s Cases in Evidence, p. 809. 

A stockholder is disqualified, by reason of his interest, 
from testifying on behalf of the corporation. Andrews v. 
Reiners, 112 App. Div. 378, 98 N. Y. 8. 658. But an officer 
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or director, who is not also a stockholder, is not an inter- 
ested person within the meaning of this section. Griggs 
v. Renault Selling Branch, Inc., 179 App. Div. 845, 167 
NEY 52500: 

One who may become liable for costs upon the failure of 
a suit against an executor, administrator, or other person 


{ 


named in the Civil Practice Act, sec. 347, is a person inter-~ _ ; ; 
ested in the event even though he has no other direct finan; _ .« 


cial interest in the result. Croker v. New York Trust Co., 
supra. 

An executor offering a will for probate is not such a party 
to the proceedings as to preclude him from testifying to per- 
sonal transactions with the deceased and as a subscribing 
witness. His right to commissions, as executor, is not an 
interest which renders him incompetent. Matter of Wilson, 
103 N. Y. 374, 8 N. E. 731. But an executor who is bene- 
ficially interested in the estate is incompetent. Lane v. 
Lane, 95 N. Y. 494. And, upon a proceeding for an ac- 
counting, an executor cannot testify to conversations with 
the testator concerning the basis of a claim against the es- 
tate which the executor has allowed and paid and for which 
he seeks to be allowed credit upon the accounting. Matter 
Sbsmithivi oo IN. Yol24 ATIN, Bess. 

An interest which disqualifies a witness from testifying 
concerning a personal transaction with a deceased person 
must, of course, be a present interest at the time of the 
trial. One who has parted with his interest is competent 
to testify. To illustrate: A creditor of the estate who has 
been paid in full by the administrator is not disqualified 
from testifying concerning the incurring of the debt. Mat- 
ter of Lese, 176 App. Div. 744, 163 N. Y.S. 1014. A former 
stockholder, who has parted with his stock before trial, may 
testify on behalf of the corporation. Kalman v. Reubel, 191 
App. Div. 402, 181 N. Y. 8. 471. The effect on the com- 
petency of an interested witness to testify of a renunciation 
of transfer of his interest by giving a general release of all 
his rights and claims depends upon the circumstances of the 
case. Thus a release by one plaintiff which vests his entire 


i 
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interest in his co-plaintiff will not render him competent as 
a witness, as in such.a case his co-plaintiff takes as assignee 
or derives his interest through the witness, which is with- 
in the prohibition of the statute. O’Brien v. Weiler, 140 
N. Y. 281, 35 N. E. 587. But a legatee will remove his in- 
competency under the statute by surrendering his legacy 
by a general release. Though a residuary legatee will gain 
thereby, he will take nothing in right of the releasing 
legatee, nor by, through, or under any right of his. Matter 
of Wilson, supra; Loder v. Whelpley, 111 N. Y. 239,18 N. E. 
874. See, also, Matter of Kindberg, 207 N. Y. 220, 226, 
100 N. E. 789, Richardson’s Cases in Evidence, p. 314; Har- 
rington v. Schiller, 231 N. Y. 278, 285, 182 N. E. 89. 


§ 465. Asa Witness for Whom? 


The Civil Practice Act, sec. 347, provides that a party or 
interested person, etc. ‘‘shall not be examined as a witness, 
in his own behalf or interest, or in behalf of the party suc- 
ceeding to his title or interest.”” Matter of Smith, 153 N. Y. 
124,47 N. E733; O’Brien v. Weiler, 140:N. Yo281, 35.NeE: 
587; Rosseau v. Rouss, 180 N. Y. 116, 72 N. E. 916, Richard- 
son’s Cases in Evidence, p. 816. But where such a witness 
offers to testify against his own interest, he is competent. 
Thus, a sister, offering to testify in support of her brother’s 
claim, is a competent witness where the success of his ac- 
tion will be against her interest. Carpenter v. Soule, 88 
N. Y. 251. See, also, Matter of Kindberg, 207 N. Y. 220, 
226, 100 N. E. 789, Richardson’s Cases in Evidence, p. 314; 
Harrington v. Schiller, 231 N. Y. 278, 182 N. E. 89; Matter 
of Klein, 118 Misc. 423, 193 N. Y. S. 755. It is not neces- 
sary, in order to remove the disqualification imposed by this 
section, that the proposed witness should be injured by the 
offered testimony. It is only necessary that he should not 


be benefited thereby. Harrington v. Schiller, 231 N. Y. 646, 
182 N. E. 923. 


§ 466. Against Whom? 
“Against the executor, administrator or survivor of a de- 
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ceased person, or the committee of a lunatic, or a person 
deriving his title or interest from, through or under a de- 
ceased person or lunatic, by assignment or otherwise.” 
Civil Practice Act, sec. 347. The survivor shall not speak 
when the decedent cannot, unless the representative of the 
decedent speaks himself, or compels the survivor to tell part, 
when he waives the right to object to telling the rest. 
Therefore, in order that section 347 may be invoked for the 
purpose of disqualifying a witness, the adverse party must 
represent the decedent or lunatic, or derive his interest from 
him. Witthaus v. Schack, 105 N. Y. 332, 11 N. E. 649. 
“Executor” or “administrator” includes not only an ex- 
ecutor or administrator who is prosecuting or defending an 
action on behalf of the estate; but also one who is bringing 
an action for death caused by negligence, under Dec. Est. 
Law, sec. 130, for the benefit of the husband, wife and next 
of kin. Abelein v. Porter, 45 App. Div. 307, 61 N. Y. S. 144. 
“Survivor” includes heirs and next of kin. For example, 
in an action by a judgment creditor of a grantor to set aside 
a deed as fraudulent, the grantor is incompetent to testify 
for the plaintiff, as against the grantee’s heirs and ex- 
ecutrix, concerning transactions and conversations with the 
deceased grantee. Roberts v. Mack, 98 App. Div. 485, 90 
N. Y.S. 526. “Survivor” also includes a surviving partner. 
Green v. Edick, 56 N. Y. 613; Clift v. Moses, 112 N. Y. 426, 
20 N. E. 392; Weiss v. Meyer, 95 Misc. 145, 159 N. Y. 8S. 211. 


Paulovico v. Moller, 190 App. Div. 3, 179 N. Y. S. 224, 
furnishes a rather extreme illustration of a case in which 
testimony of a party concerning personal transactions with 
a deceased person was excluded when offered against a per- 
son claiming to derive her title and interest through the 
deceased. The plaintiff brought a replevin action to obtain 
possession of certain bonds found in the safe deposit box 
of the decedent and which plaintiff claimed had been put 
there for safe keeping at the request.of the plaintiff, who 
owned them. The defendant, who was administratrix and 
beneficially interested_in the estate, was held incompetent 
to testify to conversations with the decedent, on the ground 
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that the plaintiff derived her title and interest through the 
decedent. This case does not seem to fall within the rule 
laid down in Ward v. N. Y. Life Ins. Co., 225 N. Y. 314, 122 
N. E. 207. In holding that a beneficiary of an insurance 
policy, designated by the insured, does not claim “from, 
through or under” the insured, the Court said, at p. 319: 
“The great body of authority makes it plain, by inference 
at least, that when section 829 (Civil Practice Act, sec. 347 ) 
speaks of deriving title or interest from, through or under 
a deceased person it contemplates property or an interest 
which belonged to the deceased in his lifetime and the title 
to which has passed by assignment or otherwise through 
him to the party who is protected by the section. These 
authorities do not contemplate a case where a party claims 
property from a third person which never belonged to the 
deceased and which in fact did not come into existence until 
his death.” An administrator, appointed as the successor 
of a deceased administrator, has been held to derive his title 
from, through, or under his predecessor, so as to exclude 
testimony concerning personal transactions with the de- 
ceased administrator. Carpenter v. Romer & Tremper Co., 
48 App. Div. 363, 63 N. Y. S. 274; Blumenthal v. Kelsey, 95 
Mise, 186), 159 N. Yos., sl: 


A party who invokes the aid of section 347 on the ground 
that he derived his title or interest through a lunatic must 
show that his assignor was adjudged a lunatic under the 
Civil Practice Act, Art. 81. Commitment to a state hos- 
pital for the insane is not sufficient. Clark v. Dada, 183 
Apps Dive 253,261 aii Nee Va aca. 


The purpose of the statute is, obviously, to protect the 
estate of a deceased person and all those succeeding to the 
property and interest of the deceased against claims founded 
on the testimony of self-seeking and interested witnesses 
concerning alleged personal transactions with the deceased. 
Thus, an administrator may not testify upon the proceed- 
ing for an accounting concerning personal transactions be- 
tween himself and the intestate for the purpose of establish- 
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ing a personal claim adverse to the estate. Matter of At- 
kinson, 192 App. Div. 426, 182 N. Y. S. 780. 


§ 467. Concerning What? 

“Concerning a personal transaction or communication be- 
tween the witness and the deceased person or lunatic.” 
Civil Practice Act, sec. 347. The words “transaction” and 
“communication,” as defined by the court, in Holcomb v. 
Holcomb, 95 N. Y. 316, Richardson’s Cases in Evidence, p. 
933, “embrace every variety of affairs which can form the 
subject of negotiation, interviews or actions between two 
persons, and include every method by which one person can 
derive impressions or information from the conduct, con- 
dition, or language of another.” 

Prior to the decision in Holcomb v. Holcomb, supra, the 
courts held that a witness was disqualified from testifying 
only as to transactions or conversations in which the wit- 
ness actually participated, but later authorities have grad- 
ually enlarged the application of the statute to include any 
conversations or acts of the deceased person which were 
personally overheard or witnessed by the person whose tes- 
timony is offered. See authorities collated and reviewed, in 
Griswold v. Hart, 205 N. Y. 384, 98 N. E. 918, 42°L. R. A. 
(N. S.) 320, Richardson’s Cases in Evidence, p. 833. The 
construction adopted by the Court of Appeals in that case, 
“which excludes the testimony of an interested witness to 
any knowledge which he has gained by the use of his senses 
from the personal presence of the deceased,” is now uni- 
formly accepted and followed by the courts of this State. 
Hines v. Hines, 199 App. Div. 688, 191 N. Y. S. 859. 

Personal transactions include impressions or information 
that a person may acquire through the conduct or condition 
of another, as well as spoken words. In New York, there- 
fore, an interested witness is incompetent to testify con- 
cerning the acts, conduct, demeanor, and conversation of the 
deceased for the purpose of showing his mental capacity. 
Holcomb v. Holcomb, supra; Matter of Eysaman, 113 N. Y. 
62, 20 N. E. 6138, 3 L. R. A. 599. So, too, an interested wit- 
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ness cannot testify that he saw the deceased write, in order 
to qualify himself to express an opinion as to the genuine- 
ness of the deceased’s handwriting. Wilber v. Gillespie, 127 
App. Div. 604, 112 N. Y. S. 20. Such a witness may, how- 
ever, express his opinion as to the genuineness of the de- 
ceased’s handwriting where no objection has been made to 
the preliminary evidence introduced to qualify the witness. 
Hoag v. Wright, 174 N. Y. 36, 66 N. E. 579, 63 L. R. A. 163. 
The West Virginia Supreme Court of Appeals held, in a 
recent case, that grandchildren who had read letters written 
by their grandmother to their mother, and preserved by the 
latter, were qualified to testify to their opinion concerning 
the grandmother’s signature, on the ground that their 
knowledge of the handwriting was obtained otherwise than 
by means of a personal transaction with the deceased. 
Johnston v. Bee, 84 W. Va. 532, 100 S. E. 486, 7 A. L. R. 252. 


A physician, in an action for the value of professional 
services rendered to a deceased person, cannot testify to the 
calls he made and their date, to rendering bills, etc., as they 
were personal transactions with the deceased. Russell v. 
Hitchcock, 105 App. Div. 315, 93'N. Y: S. 950; Kennedy v. 
Mulligan, 173 App. Div. 859, 160 N. Y. S. 105. But his 
books of account can be used against the personal represent- 
atives, provided the testimony of the plaintiff is not used 
to supply the necessary preliminary proof required for the 
admission of the books, so far as such testimony relates to 
the account with the deceased. 

The section under discussion forbids not only direct testi- 
mony by a witness that a personal transaction did or did not 
take place, but also any attempt by indirection to prove the 
same thing. Clift v. Moses, 112 N. Y. 426, 20 N. E. 392, 
Richardson’s Cases in Evidence, p. 822; Boyd v. Boyd, 164 
N. Yu234, 242° 58(N. Boas. Torillustrates IneCiiiteay. 
Moses, supra, in an action upon four promissory notes, the 
defendant claimed that the notes had been paid to the plain- 
tiff’s deceased partner. As the defendant was incompetent 
to testify to personal transactions with the deceased, his 
counsel sought to prove that the notes were in the defend- 
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ant’s possession prior to the death of plaintiff’s partner, for 
the purpose of raising an inference that the notes had been 
paid. For this purpose the witness was asked whether he 
had ever had the notes in his possession and whether he had 
ever seen the notes when the deceased was not present. In 
excluding all of this testimony, the Court said, at p. 435: 
“It has been held with general uniformity that the section 
prohibits, not only direct testimony of the survivor that a 
personal transaction did or did not take place, and what did 
or did not occur between the parties, but also every attempt 
by indirection to prove the same thing, as by negativing the 
doing of a particular thing by any other person than the 
deceased, or by disconnecting a particular fact from its sur- 
roundings, and testifying to what on its face may seem an . 
independent fact, when in truth it had its origin in, or di- 
rectly resulted from, a personal transaction.”’ Where, how- 
ever, delivery is established by independent, uncontradicted 
evidence, proof of possession does not imply a personal 
transaction. Rosenberg v. N. Y. C. R. R. Co., 180 App. Div. 
WO AO TANG Vo. OLS. 


After the death of the payee, the maker of a note, 
when sued, cannot testify as to the consideration therefor, 
or that it was accommodation paper. Cody v. Hadcox, 98 
App. Div. 467, 90 N. Y. S. 878. Nor may the holder of a 
note testify that indorsements of the payment of interest, 
upon which he relies to take the note out of the Statute of 
Limitations, were made by him during the lifetime of the 
maker. In Matter of Ennever, 116 Misc. 32, 189 N. Y. S. 
177, it was held that the testimony of an interested party, 
which, supplemented by the testimony of a disinterested 
witness, would become part of a personal transaction with 
the deceased, is incompetent. In that case, a claimant 
against the estate testified that he withdrew certain money 
from the bank and gave it to a messenger, and the messen- 
ger testified that he delivered it to the deceased. This testi- 
mony was held incompetent as an attempt to prove a per- 
sonal transaction with the deceased by indirection. 


The prohibition of section 347 does not extend to personal 
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transactions with the agent of a deceased person. There- 
fore, an interested party may. testify to transactions with 
an agent, though the principal and agent, or either of them, 
be deceased. Warth v. Kastriner, 114 App. Div. 766, 100 
N. Y. S. 279; McCarthy v. Stanley, 151 App. Div. 358, 136 
N. Y. S. 386. The mere presence of the deceased during the 
transaction is immaterial, provided he took no part in it. 
Burke v. Higgins, 178 App. Div. 816, 166 N. Y. 8. 199. 


§ 468. Exception. 

The testimony of an interested witness is prohibited, “‘ex- 
cept where the executor, administrator, survivor, cammit- 
tee, or person so deriving title or interest is examined in his 
own behalf, or the testimony of the lunatic or deceased per- 
son is given in evidence, concerning the same transaction or 
communication.” Civil Practice Act, sec. 347. When the 
personal representative or survivor of the deceased person 
testifies in his own behalf concerning a personal transaction 
with the deceased, or when the testimony of the deceased 
given in a former action or proceeding is read in evidence, 
this ‘‘opens the door” to the adverse party, or interested wit- 
ness, who would otherwise be incompetent, to testify con- 
cerning the same transaction or communication. Potts v. 
Mayer, 86 N. Y. 302; Minns v. Crossman, 118 Misc. 70, 
193 N. Y. S. 714. But such testimony must be confined 
strictly to the same transaction or communication. The 
door is not opened to the adverse party to testify concern- 
ing any other independent transaction with the deceased. 
Martin v. Hillen, 142 N. Y. 140, 36 N. E. 803; Motz v. Motz, 
85 App. Div. 4, 82 N. Y. S. 926. The cross-examination of 
the personal representative or survivor concerning a per- 
sonal transaction with the deceased does not ‘‘open the door” 
to the adverse party to testify concerning the same trans- 
action, as, in such case, the personal representative or sur- 
vivor is not “examined in his own behalf” within the mean- 
ing of the exception. Corning v. Walker, 100 N. Y. 547, 
& NH 290: 


The “testimony of the lunatic or deceased person”? which 
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is relied upon to remove the disqualification of an interested 
witness must be the sworn testimony of the lunatic or de- 
ceased given upon a former trial or hearing. Mere dec- 
larations of the deceased which are received as admissions 
or declarations against interest, or under any other excep- 
tion to the Hearsay Rule, do not ‘“‘open the door’ to the ad- 
verse party to testify concerning the personal transaction 
involved. Lyon v. Ricker, 141 N. Y. 225, 231, 36 N. E. 189, 
Richardson’s Cases in Evidence, p. 424; Farmers’ Loan & 
Trust Co. v. Wagstaff, 194 App. Div. 757, 762,185 N. Y.S. 
812. It was held, in Matter of Callister, 153 N. Y. 294, 47 
N. E. 268, that a note, signed by the deceased and put in 
evidence by the next of kin, did not constitute the testimony 
of the deceased person within the meaning of the statute. 


§ 469. Waiver of Disqualification. 


Where a party or interested witness is examined by the 
adverse party concerning a personal transaction with the 
deceased, this does not “open the door” to such witness to 
testify in his own behalf concerning the same transaction by 
reason of the exception discussed in the preceding section. 
“But that section was not intended to abrogate the principle 
in the law of evidence, that where a party calls a witness 
and examines him as to a particular part of a communica- 
tion or transaction, the other party may call out the whole 
of the communication or transaction bearing upon or tend- 
ing to explain or qualify the particular part to which the 
examination of the other party was directed...... Ifa 
party calls the adverse party and examines him as to a per- 
sonal communication or transaction with a deceased per- 
son, in reference to which he would be precluded from tes- 
tifying in his own behalf under that section, the witness 
is entitled to state the whole transaction or conversation 
and thereby explain or qualify the testimony called out by 
the other party.” Nay v. Curley, 113 N. Y. 575, 578, 579, 
21 N. E. 698, Richardson’s Cases in Evidence, p. 840. By 
calling the adverse party to testify concerning a personal 
transaction with the deceased, the personal representative 
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or survivor has, to that extent, waived the benefit of the 
statute. Cole v. Sweet, 187 N. Y. 488, 80 N. HE. 355. 

A waiver of the disqualification may also result from a 
failure to make proper and timely objections to questions. 
Evidence, incompetent under section 347, if not objected to, 
is entitled to consideration. Hickok v. Bunting, 67 App. 
Div. 560, 73 N. Y. S. 967; Ralley v. O’Connor, 71 App. Div. 
328, 75. N: Y.-S. 925; aff'd 173 No ¥.°621566°N: Boenrio. 

Where a committee of a lunatic has been appointed and 
has waived the provisions of the Civil Practice Act, sec. 347, 
the waiver does not bind the executor or administrator upon 
a subsequent trial, and the administratrix may at that time 
interpose an objection based upon the incompetency of an 
interested witness. The provisions of the Civil Practice 
Act, sec. 348, however, permit the reading of testimony re- 
ceived on a former trial where the witness is now incom- 
petent under the Civil Practice Act, sec. 347. Consequently, 
although the witness may not testify against the executor or 
administrator, the testimony of the witness on the former 
trial may be read. Dean v. Halliburton, 241 N. Y. 354, 150 
N. E. 141. 


§ 470. How Objection Should Be Made. 

The objection should be directed against the competency 
of the witness and not to the competency of his testimony. 
The evidence may be relevant and competent, but the inter- 
ested witness is incompetent to testify to the facts sought 
to be established. Hoag v. Wright, 174 N. Y. 36, 66 N. E. 
579, 63 L. R. A. 163; Matter of Farley, 91 Misc. 185, 196, 
155 N. Y. S. 63. The proper way of taking an objection 
under section 347 is to state that the witness is incom- 
petent to answer such question because it involves a per- | 
sonal transaction between him and the deceased prohibited 
by the Civil Practice Act, sec. 347. Russell v. Hitchcock, 
105 App. Div. 315, 98 N. Y. S. 950. 


§ 471. Stockholder or Officer of Banking Corporation. 
The statute expressly excepts stockholders or officers of 
a banking corporation from the rule disqualifying interested 
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parties from testifying to personal transactions with a de- 
ceased person. The Civil Practice Act, sec. 347, provides 
that ‘“‘a person shall not be deemed interested for the pur- 
pose of this section by reason of being a stockholder or 
officer of any banking corporation which is a party to the 
action or proceeding, or interested in the event thereof.” 
Therefore, an officer or stockholder of a banking corpora- 
tion is competent to testify to a personal transaction with 
a deceased person. But a stockholder of a corporation other 
than a banking corporation is disqualified as a witness 
under this statute, by reason of his interest in the event 
of the action. Keller v. West, Bradley & Cary Mfg. Co., 
39 Hun 348; Andrews v. Reiners, 112 App. Div. 378, 98 
N. Y. S. 658; Peterson v. Merchants’ Elevator Co., 111 
Minn. 105, 126 N. W. 534, 137 Am. St. Rep. 537, 27 L. R. A. 
(N.S.) 816. An officer or director, who is not also a stock- 
holder, is not “a person interested in the event” of the 
action and is not, therefore, disqualified under section 347. 
Griggs v. Renault Selling Branch, Inc., 179 App. Div. 845, 
TGGoN Yl ODD. 


§ 472. Judges as Witnesses. 


The disqualification of judges as witnesses is complete, 
so far as the trial in which they are presiding is concerned. 
People v. Dohring, 59 N. Y. 374, 17 Am. Rep. 349; People v. 
Baier Park..Gr.i(N. Y.) 197. 


In the language of the Court, in People v. Dohring, supra, 
at p. 379: “Therefore the inclination of the courts has 
been to hold, that when it is necessary for the conduct of 
the trial that one should act as judge, he may not be called 
from the bench to be examined as a witness; but when his 
’ action as a judge is not required, because there is a sufficient 
court without him, he may become a witness, though it is 
then decent that he do not return to the bench.” Referees 
and arbitrators are in the same position. Morss v. Morss, 
11 Barb. (N. Y.) 510. But the disqualification does not 
extend to matters concerning trials had before them, where 
they are called as witnesses in another or subsequent pro- 
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ceeding. See Huff v. Bennett, 6 N. Y. 337; Rogers v. State, 
60 Ark. 76, 29 S. W. 894. 


§ 473. Jurors as Witnesses. 


It is well settled that a juror may leave the jury box ‘and 
be sworn as a witness on a trial before himself and his 
fellows. See authorities cited in People v. Dohring, 59 
N. Y. 374, 378, 17 Am. Rep. 349; Chamberlayne’s Modern 
Law of Ev., Vol. I., sec. 581. But a juror is incompetent 
to impeach his own verdict. Clum v. Smith, 5 Hill (N. Y.) 
560; Williams v. Montgomery, 60 N. Y. 648; People v. 
Sprague, 217 N. Y. 873, 381, 111 N. He 1077; Dean vo The 
Mayor, 29 App. Div. 350, 51 N. Y. S. 586; Matter of 
Brasher, 113 Misc. 48, 184 N. Y. S. 696. Therefore, a 
juror may not testify to anything that took place in the 
jury room for the purpose of showing that a verdict was ar- 
rived at through mistake or misconduct. An excellent il- 
lustration is found in the case of McDonald v. Pless, 238 
U. 8S. 264, 59 Law. Ed. 1300, 35 Sup. Ct. Rep. 783. Upon 
the hearing of a motion to set aside the verdict, one of the 
jurors offered to testify that the verdict had been arrived at 
by writing down the amount which each juror thought the 
plaintiffs were entitled to recover and dividing the total by 
twelve. In holding this testimony inadmissible, the Court 
said: ‘The rule is based upon controlling considerations 
of a public policy which in these cases chooses the lesser of 
two evils. When the affidavit of a juror as to the miscon- 
duct of himself or the other members of the jury is made 
the basis of a motion for a new trial, the court must choose 
between redressing the injury of the private litigant and 
inflicting the public injury which would result if jurors 
were permitted to testify as to what had happened in the 
jury room. These two conflicting considerations are il- 
lustrated in the present case. If the facts were as stated 
in the affidavit, the jury adopted an arbitrary and unjust 
method in arriving at their verdict, and the defendant ought 
to have had relief, if the facts could have been proved by 
witnesses who were competent to testify in a proceeding to 
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set aside the verdict. But let it once be established that 
verdicts solemnly made and publicly returned into court can 
be attacked and set aside on the testimony of those who took 
part in their publication and all verdicts could be, and 
many would be, followed by an inquiry in the hope of dis- 
covering something which might invalidate the finding. 
Jurors would be harrassed and beset by the defeated party 
in .an effort to secure from them evidence of facts which 
might establish misconduct sufficient to set aside a verdict. 
If evidence thus secured could be thus used, the result would 
be to make what was intended to be a private deliberation 
the constant subject of public investigation; to the destruc- 
tion of all frankness and freedom of discussion and con- 
ference.” 

A juror may testify to what took place in the jury room, 
however, in a proceeding against a fellow juror for con- 
tempt, where the verdict is not sought to be impeached. 
People ex rel. Nunns v. County Court, 188 App. Div. 424, 
176 N. Y.S. 858. And affidavits of jurors may be received to 
show that a verdict has been erroneously reported to the 
court. Dalrymple v. Williams, 63 N. Y. 361, 20 Am. 
Rep. 544, ; 


§ 474. Grand Jurors as Witnesses. 

A grand juror may not testify in what manner he or his 
fellows voted, or what opinion was expressed by any of 
them, upon any question before them. Code of Crim. Pro., 
sec. 265. A grand juror may, however, be required by any 
court to disclose the testimony of a witness examined be- 
fore the grand jury for the purpose of ascertaining whether 
it is consistent with that given by the witness before the 
court, or upon a prosecution against the witness for per- 
jury. Code of Crim. Pro., sec. 266; People v. Goodheim, 
188 App. Div. 148, 176 N. Y. S. 468, 37 N. Y. Crim. Rep. 
541. It has been argued that the inference to be drawn 
from these statutory provisions is that all of the proceedings 
before a grand jury are required to be kept secret except in 
cases falling clearly within the exception laid down in the 
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Code of Criminal Procedure, sec. 266. The better rule 
seems to be, however, that the production of the minutes of 
the proceedings of the grand jury can be compelled or the 
testimony of members of the grand jury, with respect to the 
statements made by witnesses before them, received, when- 
ever the trial court deems it necessary in the interest of 
justice. People v. Naughton, 88 How. Pr. (N. Y.) .480; 
Murphy v. State, 124 Wis. 685, 102 N. W. 1087. 


CHAPTER XXIII. 
COMPETENCY OF WITNESSES (Continued) 
Privileged Communications 


§ 475. Privileged Communications Defined. 

The term “privileged communications” is used to desig- 
nate any information which one person derives from an- 
other by reason of the peculiarly confidential relationship 
existing between the parties. Upon grounds of public 
policy, the parties to such privileged communications are, 
under certain circumstances, made incompetent, by law, to 
testify to such communications. The four relationships 
which the law recognizes as privileged are: 

1. Attorney and client; 

2. Clergyman and penitent; 

3. Physician and patient; 

4. Husband and wife. 


COMMUNICATIONS BETWEEN ATTORNEY AND CLIENT 


§ 476. General Rule. 

The general rule which forbids an attorney from dis- - 
closing any communication made to him by his client, or 
his advice given thereon, in the course of his professional 
employment, is one of the earliest rules of the common law. 
The Civil Practice Act, sec. 353, which provides that “an 
attorney or counsellor at law shall not be allowed to dis- 
close a communication, made by his client to him, or his ad- 
vice given thereon, in the course of his professional employ- 
ment, nor shall any clerk, stenographer or other person em- 
ployed by such attorney or counsellor be allowed to dis- 
close any such communication or advice given thereon,” is 
merely a re-enactment of the common law rule. Hurlburt 
v. Hurlburt, 128 N. Y. 420, 28 N. E. 651; Matter of King 
v. Ashley, 179 N. Y. 281, 72 N. E. 106. 
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The privilege is extended to all communications made in 
secret and in confidence to an attorney, whether they ap- 
pertain to any suit then pending or contemplated, or to 
other matters proper for professional advice. Whiting v. 
Barney, 30 N. Y. 330; Bacon v. Frisbie, 80 N. Y. 394, 36 
Am. Rep. 627, Richardson’s Cases in Evidence, p. 882. It 
is also the rule that the client cannot be compelled to disclose 
communications which his attorney cannot be compelled to 
disclose. Were it otherwise, the sealing of the lips of his 
attorney would not afford him adequate protection. Carnes 
v. Platt, 59 N. Y. 405; Matter of People v. Cravath, 58 
Misc. 154, 110 N. Y. S. 454; Hemenway v. Smith, 28 Vt. 701. 


§ 477. Origin and Reason of Rule. 


The origin and reason of the rule are clearly set forth, in 
Whiting v. Barney, 30 N. Y. 330, 332, in the language fol- 
lowing: ‘In ancient times, parties litigant were in the 
habit of coming into court, and prosecuting or defending 
their suits, in person. Subsequently, however, as lawsuits 
multiplied, and the modes of judicial proceeding became 
more complex and formal, it became necessary to have these 
suits conducted by persons skilled in the law and in the 
practice of the courts. This necessity gave rise, at an early 
day to the class of attorneys; to facilitate the business of 
the courts, it was important that these men should be em- 
ployed. But as parties were not then obliged to testify in 
their own cases, and could not be compelled to disclose facts 
known only to themselves, they would hesitate to employ 
professional men, and make the necessary disclosures to 
them, if the facts thus communicated were thus within the 
reach of their opponent. To encourage the employment of 
attorneys, therefore, it became indispensable to extend to 
them the immunity enjoyed by the party.” 


Other well reasoned passages from eminent authorities 
on the origin and reason of the rule are found in Whiting 
v. Barney, supra. 
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§ 478. What Constitutes the Practice of Law. 


The right to practice law is in the nature of a franchise 
from the state conferred only for merit. No one can prac- 
tice law unless he has taken an oath and has become an 
officer of the court, subject to its discipline, liable to punish- 
ment for contempt in violating his duties as such, and to 
Suspension and removal. A corporation may not practice 
law either directly or indirectly. Matter of Co-operative 
Law Co., 198 N. Y. 479, 92 N. E. 15. The practice of law is 
not limited to appearance in court. Therefore, the prepara- 
tion of papers, contracts, and other documents by which 
legal rights are secured and to hold oneself out as entitled 
to draw and prepare such documents, is a violation of sec- 
tion 270 of the Penal Law making it a misdemeanor to 
practice law without a license. People v. Alfani, 227 N. Y. 
334, 125 N. E. 671. In that case the Court said, “Counsel 
and advice, the drawing of agreements, the organization of 
corporations and preparing papers connected therewith, the 
drafting of legal documents of all kinds, including wills, are 
activities which have been long classed as law practice. The 
legislature is presumed to have used the words as persons 
generally would understand them arid not being technical 
or scientific terms. To practice as an attorney at law means 
to do the work as a business, which is commonly and usually 
done by lawyers here in this country.” For a discussion of 
what a title insurance company may lawfully do in drawing 
legal instruments in connection with its authorized business, 
see People v. Title Guarantee & Trust Co., 227 N. Y. 366, 
125 N. E. 666; People v. Title Guarantee & Trust Co., 191 
App. Div. 165, 181 N. Y. 8. 52. 


§ 479. Necessity that Relation Exist. 

The relation of attorney and client must exist, and it 
must exist with reference to the matter to which the pro- 
fessional communication relates. Rosseau v. Bleau, 131 
N. Y. 177, 188, 30 N. E. 52. For example: Where the at- 
torney for the plaintiff called the defendant upon the tele- 
phone and gave him some friendly advice, in reply to which 
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the defendant made certain damaging admissions, it was 
held that the conversation was not privileged, since the de- 
fendant had never employed the witness as his attorney or 
even sought professional advice from him. Kitz v. Buck- 
master, 45 App. Div. 283, 61 N. Y. S. 64. - 


The person consulted must be an attorney, duly licensed 
by the state to practice law. Bacon v. Frisbie, 80 N. Y. 
394, 36 Am. Rep. 627, Richardson’s Cases in Evidence, p. 
882. As to what constitutes the practice of law, see People 
v. Alfani, 227 N. Y. 334, 125 N. E. 671, Richardson’s Cases 
in Evidence, p. 899; People v. Title Guarantee & Trust Co., 
227 N. Y. 366, 125 N. E. 666; Tanenbaum v. Higgins, 190 
App. Div. 861, 180 N. Y. S. 738. The client’s belief that 
he is consulting an attorney when he is not, will not give 
him the protection of the privilege. Thus, a communica- 
tion to a law student is not privileged, unless he is a 
clerk of the attorney. Clerks, stenographers, or other per- 
sons employed by the attorney are not allowed to disclose 
any confidential communications which may come to them 
by reason of their employment. Civil Practice Act, sec. 
3538; Sibley v. Waffle, 16 N. Y. 180; Lecour v. Importers & 
Traders’ Nat. Bank, 61 App. Div. 168, 168, 70 N. Y. S. 
419. The payment of a retainer or fee is not essential to the 
creation of the relationship. Nor is it necessary that a suit 
be pending or contemplated. “Every communication which 
a client makes to his legal adviser, for the purpose of pro- 
fessional aid or advice upon the subject of his rights and 
liabilities is protected.”” Bacon v. Frisbie, supra. 

While communications made to an attorney, with a view 
to employing him in the matter to which the communica- 
tions relate are privileged, even though the attorney de- 
clines the case, yet communications made to an attorney, 
without a view to his employment, or after refusal of em- 
ployment by the attorney, or after his employment has 
ceased and the relationship terminated, are not privileged. 
To illustrate: Where the accused had asked his former at- 
torney to act as his counsel and the attorney had advised 
him that he could not do so because he was the magistrate in 
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the case, and the accused, nevertheless, sent for him and 
confided in him as to the facts in the case, it was held that 
the communications, although clearly confidential, were not | 
privileged, since no relation of attorney and client existed 
at the time they were made. People v. Hess, 8 App. Div. 
148, 40 N. Y. S. 486. Where the relation of attorney and 
client has wholly ceased, subsequent communications con- 
cerning the subject of the former employment are not priv- 
ileged. Yordan v. Hess, 13 Johns. (N. Y.) 492; Fox v. 
Forty-four Cigar Co., 90 N. J. L. 488, 101 Atl. 184, an- 
notated 5 A. L. R. 723. But a communication which is priv- 
ileged when made remains privileged forever, unless the 
privilege is waived by the client. 5 A. L. R. 729. 


§ 480. Enjoining Secrecy Unnecessary. 


As the relation of attorney and client is, of itself, of a 
confidential character, the client need not, in order to pro- 
tect his communication against disclosure, obtain from his 
attorney a pledge of secrecy. The relation itself seals the 
lips of the attorney, and this is true even though the client 
does not know of the privilege. McLellan v. Longfellow, 
32 Me. 494, 54 Am. Dec. 599. 


§ 481. Statements of Both Attorney and Client Privi- 
leged. 
The statements and advice of the attorney, as well as the 


communications of the client, are privileged. Matter of 
Whitlock, 51 Hun 351, 3 N. Y. S. 855. 


§ 482. Who May Claim Privilege. 


The privilege belongs strictly to the client. While the 
attorney may, in the first instance, raise the question of 
privilege, he cannot insist on it, if waived by the client. 
The law is now well settled that the privilege survives the 
client and may be claimed by his personal representatives. 
Pearsall v. Elmer, 5 Redf. (N. Y.) 181. 
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§ 483. Waiver of Privilege by Client. 


If the client deems it advisable, he may waive the priv- 
ilege, whereupon the attorney may be compelled to dis- 
close the confidential communications. Prior to 1891, no 
particular time, place, or manner of making the waiver was 
required; the only requirement (Code of Civil Pro., sec. 
836) being that the privilege should be “expressly waived.” 
Between 1891 and 1899, the Code of Civil Procedure, sec. 
836, was amended several times so as to require the waiver 
to be thereafter made by the client ‘‘upon the trial or ex- 
amination,” or by stipulation of attorneys before trial, ex- 
cept in one instance; viz., where an attorney becomes one of 
the subscribing witnesses to a will. The Civil Practice Act, 
sec. 854 (formerly Code of Civil Pro., sec. 886) provides: 
“The last three sections apply to any examination of a per- 
son as a witness unless the provisions thereof are expressly 
waived upon the trial or examination by the person con- 
fessing, the patient or the client. . . . But nothing 
herein contained shall be construed to disqualify an attor- 
ney in the probate of a will heretofore executed or offered 
for probate or hereafter to be executed or offered for pro- 
bate from becoming a witness, as to its preparation and ex- 
ecution in case such attorney is one of the subscribing wit- 
nesses thereto. The waivers herein provided for must be 
made in open court, on the trial of the action or proceed- 
ing, and a paper executed by a party prior to the trial pro- 
viding for such waiver shall be insufficient as such a waiver. 
But the attorneys for the respective parties, prior to the 
trial, may stipulate for such waiver, and the same shall be 
sufficient therefor.” No waiver is effectual unless made by 
the client in one of the modes expressly prescribed by 
that section. Gick v. Stumpf, 126 App. Div. 548, 110 
INU Yeas Cle, 

When the client himself voluntarily testifies to the com- 
munication in question, it is equivalent to an express waiver 
on his part, in open court, of any privilege accorded by the 
statute. People v. Patrick, 182 N. Y. 131, 175, 74 N. E. 843. 
But testimony of the client which is brought out on cross- 
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examination does not amount to a waiver on his part, so as 
to render the attorney competent to testify concerning the 
privileged communication. Kaufman v. Rosenshine, 97 
Epp DiveoL4 B90 ONES. eo: 205, afi’'d 183) NivY. 562, 76 
N. E. 1098. See, also, Matter of People v. Cravath, 58 
Mise. 154, 110 N. Y. S. 454. 


The right to waive the privilege does not survive the 
client. His death, therefore, puts an irrevocable seal upon 
all privileged communications to his attorney, unless the 
privilege was waived during his lifetime. Matter of Cun- 
nion, 201 N. Y. 123, 94 N. E. 648, Richardson’s Cases in 
Evidence, p. 892. 


§ 484. Waiver by Requesting Attorney to Witness Will. 


The common law rule was that communications made by 
a client to his attorney to enable him to draw a will were 
confidential and could not be disclosed during the lifetime of 
the client, but that after the client’s death the attorney was 
at liberty to testify in support of the will, although he was 
incompetent to testify to facts tending to defeat the probate 
of the will. Sheridan v. Houghton, 16 Hun 628, aff’d 84 
N. Y. 643. This amounted to a ruling that the proponents 
of the will were entitled to waive the privilege on behalf of 
their testator. The Civil Practice Act, sec. 354, as it stands 
at the present time, however, makes it very clear that the 
right to waive the privilege can be exercised only by the 
client himself in one of the ways expressly provided for in 
the statute. It is well settled, therefore that unless the at- 
torney becomes a subscribing witness to the will, his lips 
are forever sealed as to all facts learned in the course of his 
professional employment in connection with the drawing 
thereof. Matter of Cunnion, 201 N. Y. 123, 94 N. E. 648; 
Matter of Eno, 196 App. Div. 131, 187 N. Y. S. 756, Rich- 
ardson’s Cases in Evidence, p. 809. But by requesting the 
attorney who draws his will to become a subscribing wit- 
ness thereto, the testator waives the privilege of secrecy as 
to all things said or done, either by himself or his attorney, 
in regard to the preparation of the will or its execution. 
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The attorney may also testify, upon the probate proceeding, 
to anything else which he learned through his relationship 
with the testator, such as facts as to the testator’s mental or 
physical condition, and things said and done by him in- 
dicating such condition. Civil Practice Act, sec. 354; Mat- 
ter of Coleman, 111_N. Y. 220, 19 N. E. 71; Matter of 
Coughlin, 171 App. Div. 662, 157 N. Y. S. 630, aff’d 220 
NY /681,416: NIBS1041, 


§ 485. What Constitutes a Communication. 

A communication is information conveyed by a client to 
his attorney, either orally or by writing, or by papers of 
the client which he has shown to the attorney. Kellogg v. 
Kellogg, 6 Barb. (N. Y.) 116; Coveney v. Tannahill, 1 
Hill (N. Y.) 33. The privilege also extends to a communi- 
cation made by an agent, either orally or by letter, provided 
it is clearly shown that the person making the communica- 
tion was the authorized agent of the client for the purpose 
of making the communication to the attorney. LeLong v. 
Siebrecht, 196 App. Div. 74, 187 N. Y. 8. 150. But informa- 
tion relating to the client’s business acquired from other 
persons or other sources is not privileged, even though it 
comes to the attorney’s knowledge while he is acting as 
counsel. Matter of King v. Ashley, 179 N. Y. 281, 72 
N. E. 106. 


§ 486. Communication Must Be Confidential. 

The Civil Practice Act, sec. 353, does not expressly pro- 
vide that the communication shall be confidential, but the 
courts have so interpreted it. The communication must be 
intended for the attorney alone and not for any other per- 
son. Therefore, if a communication is made in the presence 
of a stranger or third party, or if the client intends that it 
shall be disclosed to some one else, or if he himself discloses 
it, the privilege does not apply, because the communication 
is not deemed to be made in professional confidence. Ros- 
seau v. Bleau, 181 N. Y. 177, 30 N..E. 52; People v. Bu- 
chanan, 145 N, Y. 1, 39 N, E, 846; Doheny v. Lacy, 168 
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N. Y. 213, 61 N. E. 255, Richardson’s Cases in Evidence, p. 
886; Baumann v. Steingester, 213 N. Y. 328, 107 N. E. 578; 
Baxter v. Baxter, 92 Misc. 567, 156 N. Y. S. 521. As stated 
by the Court, in Baumann v. Steingester, supra, at p. 383: 
“In such cases the attorney is permitted to testify not be- 
cause the privilege has been waived, but because the com- 
munication, not having been made in confidence, was not 
privileged.” Upon this reasoning, it would seem logical to 
hold that an attorney who witnessed the execution of a will 
might testify to facts connected with its execution, even 
though he was not a subscribing witness, for the reason that 
the execution of a will is necessarily a public act, performed 
in the presence of witnesses. The New York Surrogates’ 
Courts, however, appear to have arrived, somewhat reluc- 
tantly, at a contrary conclusion. Matter of Francis, 73 
Misc. 148, 182 N. Y. S. 695; Matter of Seymour, 76 Misc. 
371, 1386 N. Y. S. 942. In Matter of Francis, supra, the 
learned Surrogate stated that, although, as an original prop- 
osition, he might think such testimony competent, he felt 
bound to reject it, and cited, as his only authority, Matter 
of Cunnion, 201 N. Y. 123, 94 N. E. 648, Richardson’s Cases 
in Evidence, p. 892. That case, however, does not involve 
the question of the competency of an attorney to testify con- 
cerning the execution of a will, but is authority for the well 
settled rule that an attorney, who is not a subscribing wit- 
ness, may not testify to the contents and preparation of a 
will drawn by him. In Matter of Seymour, supra, the Court 
expressed the opinion that there was no authority in our 
own state courts which would prohibit the testimony of an 
attorney to facts connected with the execution of a will, but 
stated that he felt constrained to follow the federal author- 
ity of Butler v. Fayerweather, 91 Fed. 458. It should be 
noted, however, that the Court of Appeals, per Mr. Justice 
Seabury, has stated that: “The statement made in the 
opinion in Butler v. Fayerweather, supra, that ‘the circum- 
stance that other witnesses were present at the time when 
the codicil is alleged to have been executed and published, 
even though they heard all that took place, and were aware 


° 
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of the contents of the instrument, is wholly immaterial,’ is 
not an accurate statement of the rule prevailing in this state 
and is not in accord with the authorities already cited.” 
Baumann v. Steingester, supra, at p. 333. 

If two or more persons consult an attorney in regard to 
a matter of common interest to them, nothing that is said by 
the parties or the attorney is deemed confidential, in an ac- 
tion arising subsequently thereto between the parties or 
their personal representatives. Hurlburt v. Hurlburt, 128 
N. Y. 420, 28 N. E. 651; Wallace v. Wallace, 216 N. Y. 28, 
109 N. E. 872; Reitzfeld v. Harris, 171 App. Div. 403, 157 
N. Y. S. 460. But in a suit between one of the parties and 
a stranger, such communications are privileged. Root v. 
Wright, 84 N. Y. 72. 


§ 487. Communications Not Privileged. 

It does not necessarily follow that, merely because the re- 
lationship of attorney and client exists, every communica- 
tion made between them is privileged. To bring the com- 
munication within the rule, it must be a professional, as 
well as a confidential communication. That is, it must be 
for the purpose of enabling the attorney to act, as such, for 
the client. This qualification prevents the application of the 
privilege to communications made to an attorney who is act- 
ing as a business agent or real estate agent in regard to the 
matter entrusted to him. Avery v. Lee, 117 App. Div. 244, 
102 N. Y. S. 12; Lifschitz v. O’Brien, 1438 App. Div. 180, 
T2VeNe co LUO, 


An attorney may be called upon to disclose the address of 
a client, but this power to compel disclosure is limited to 
the action in which the attorney represents his client. Mat- 
ter of Malcom, 129 App. Div. 226, 113 N. Y. S. 666; Marke- 
vich v. Royal Ins. Co., Ltd., 162 App. Div. 640, 147 N. Y. S. 
1004; Hyman v. Corgil Realty Co., 164 App. Div. 140, 149 
N. Y. S. 493. And an attorney cannot be compelled to dis- 
close the identity of a client, where it is sought to connect 
the client with certain transactions. Matter of Shawmut 
Mining Company, 94 App. Div. 156, 87 N. Y. 8S. 1059. 
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An attorney cannot be required to state his opinion as to 
the genuineness of a client’s signature where it appears that 
his knowledge of the handwriting in question was derived 
solely from communications made to him by his client dur- 
ing the period of his retainer. Johnson v. Daverne, 19 
Johns. (N. Y.) 1384, 10 Am. Dec. 198. But, in the language 
of the Court, in the case last cited, at p. 135: “If he became 
acquainted with his client’s signature, in any other manner, 
though it was subsequent to his retainer, he was bound to 
answer; for an attorney and counsel may be questioned, as 
to a collateral fact within his knowledge, or as to a fact 
which he may know, without being entrusted with it as an 
attorney in the cause.” See, also, Thomson v. Perkins, 39 
App. Div. 656, 57 N. Y.:S. 810. 

The attorney may also be called upon to disclose the exis- 
tence and place of custody of papers entrusted to him, for 
the purpose of enabling the adverse party to sustain a notice 
to produce them. Jackson v. McVey, 18 Johns. (N. Y.) 
330; Wakeman v. Bailey, 8 Barb. Ch. (N. Y.) 482; Dunn v. 
New York Edison Co., 46 Misc. 602, 92 N. Y. S. 787. And 
an attorney can be compelled to produce any papers of his 
client in his possession which the client could be compelled 
to produce. Jones v. Reilly, 174 N. Y. 97, 66 N. E. 649. 


It is the province of the court to determine whether a 
communication is privileged. People v. Hess, 8 App. Div. 
14387 40-N. Y.S. 486. 


§ 488. Consultation for Unlawful Purpose. 


Where the communication is made to an attorney by a 
client for the purpose of being guided or advised in the com- 
mission of a crime or the perpetration of a fraud, the client 
cannot claim the privilege, for the reason that it is not 
within the scope of the attorney’s profession to give advice 
upon such subjects. But if the crime or fraud has already 
been committed, the client may seek the advice of his at- 
torney with regard to it, and all confidential communica- 
tions which he makes for this purpose will be fully pro- 
tected, for the reason that it is a part of the duty of an 
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attorney to advise and defend those who are charged with 
crime, and it is essential, in order that the attorney may 
properly advise and represent his client, that the client shall 
feel free to communicate to his attorney all of the facts 
within his knowledge. Standard Fire Ins. Co. v. Smithhart, 
183 Ky. 679, 211 S. W. 411, annotated 5 A. L. R. 972; People 
v. Petersen, 60 App. Div. 118, 69 N. Y. S. 941; Gebhardt v. 
United Railways Co., 220 S. W. (Mo.) 677, 9 A. L. R. 1076. 


§ 489. Communications Overheard by Others. 

Where a communication between an attorney and his 
client, which they intended to be private and confidential, is 
overheard by a third person, such person may be compelled 
to testify to what he overheard. This is upon the theory 
that the communication itself is not incompetent, but merely 
that the attorney himself is an incompetent witness as to 
such matter. Hoy v. Morris, 13 Gray (Mass.) 519, 74 Am. 
Dec. 650; State v. Loponio, 85 N. J. L. 357, 88 Atl. 1045, 49 
Le Re A. GNSS). 1017. 


§ 490. Rule in Actions between Attorney and Client. 

Where an attorney sues his client for professional serv- 
ices, the attorney may testify fully as to his employment and 
the nature and extent of the services rendered. Such testi- 
mony will be limited, however, to those facts which are es- 
sential to preserve the rights of the attorney. Mitchell v. 
Bromberger, 2 Nev. 345, 90 Am. Dec. 550; Keck v. Bode, 23 
Ohio C. C. 413. This rule extends to all cases in which the 
attorney is himself a party to the transaction in question 
and in which it appears that the testimony is necessary in 
order to protect his right. Strickland v. Capital City Mills, 
74.8. C. 16, 54 8. E. 220, annotated 7 L. R. A. (N. S.) 426. 


COMMUNICATIONS BETWEEN CLERGYMAN AND PENITENT 


§ 491. No Privilege at Common Law. 


The common law recognizes no privilege in the case of 
confidential communications or confessions made to clergy- 
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men or other spiritual advisors. Chamberlayne’s Modern 
Law of Ev., Vol. V., sec. 3696; L. R. A. 1917D 278, note. 


§ 492. Privilege by Statute. 


In New York the privilege is, by statute, extended to con- 
fessions made to a clergyman or priest in his professional 
character. The Civil Practice Act, sec. 351, provides: 

“A clergyman, or other minister of any religion, shall 
not be allowed to disclose a confession made to him, in his 
professional character, in the course of discipline, enjoined 
by the rules or practice of the religious body, to which he 
belongs.” 

Under a similar statute in Iowa, elders of the Presby- 
terian Church were held to be ministers of the Gospel be- 
cause the power of discipline was conferred on them by the 
rules of their denomination. Reutkemeier v. Nolte, 179 
Iowa 342, 161 N. W. 290, annotated L. R. A. 1917D 2738. 

The privilege extends only to confessions made in the 
course of discipline enjoined by the church. All other ad- 
missions or statements are admissible. People v. Gates, 13 
Wend. (N. Y.) 311; Alford v. Johnson, 103 Ark. 236, 146 
be Ws S16. 

. The privilege remains forever unless expressly waived by 
the penitent, as prescribed in the Civil Practice Act, 
sec. 354. 

COMMUNICATIONS BETWEEN PHYSICIAN AND PATIENT 


§ 493. No Privilege at Common Law. 

At common law, communications made by a patient to 
his physician for the purpose of receiving medical treat- 
ment, even though made in strictest confidence, were not 
privileged. Chamberlayne’s Modern Law of Ev., Vol. V., 
sec. 3701. 


§ 494. Privilege by Statute. 
By statute, in New York, physicians are forbidden, 
against the will of their patients, to make disclosures of in- 
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formation acquired in their professional capacity. The 
Civil Practice Act, sec. 352, provides: 

“A person duly authorized to practice physic or surgery, 
or a professional or registered nurse, shall not be allowed to 
disclose any information which he acquired in attending a 
patient in a professional capacity, and which was necessary 
to enable him to act in that capacity; unless, where the pa- 
tient is a child under the age of sixteen, the information so 
acquired indicates that the patient has been the victim or 
subject of a crime, in which case the physician or nurses 
may be required to testify fully in relation thereto upon 
any examination, trial or other proceeding in which the 
commission of such crime is a subject of inquiry.” 


§ 495. The Reason of the Statute. 

The reasons which early (1828) induced the New York 
legislature to declare in favor of the privilege are clearly 
stated, in Edington v. Mutual Life Ins. Co., 67 N. Y. 185, 
at p..194, as follows: 

“Tt is a just and useful enactment, introduced to give pro- 
tection to those who were in charge of physicians from the 
secrets disclosed to enable them properly to prescribe for 
diseases of the patient. To open the door to the disclosure 
of secrets revealed on the sick bed, or when consulting a 
physician, would destroy confidence between physician and 
the patient, and, it is easy to see, might tend very much to 
prevent the advantages and benefits which flow from this 
confidential relationship.” 


§ 496. Relation of Physician and Patient Must Exist. 

That the privilege may be claimed under the statute, the 
relation of physician and patient must exist. Fisher v. 
Hisher, 129 N, Y¥.-654,-29 N.WB. O51; 

To illustrate: In an action for negligence in running 
over a boy, a doctor in the employ of the defendant, who 
visited the boy in the hospital, not for the purpose of treat- 
ing him, but in order to ascertain the extent of his injuries, 
was held competent to testify to conversations with the boy, 
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on the ground that it did not appear that any relation of 
physician and patient existed. Griffiths v. Metropolitan 
Street Ry. Co., 171 N. Y. 106, 63 N. E. 808, Richardson’s 
Cases in Evidence, p. 858. Similarly in a criminal case, a 
physician who examines a prisoner, at the request of the 
district attorney, for the purpose of testifying on the ques- 
tion of the prisoner’s sanity, is competent to testify to any 
information gained as a result of the examination, since no 
relation of physician and patient exists. People v. Sliney, 
13T N. Y2570;733°N. E. 150; People v. Hoch, 150.N.. Y.-291, 
302, 44 N. E. 976. In Kelly v. Dykes, 174 App. Div. 786, 
161 N. Y. S. 551, it was held error to refuse to permit the 
defendant to question a physician upon whom the plaintiff 
had called a few days before trial for the purpose of show- 
ing that the visit was not for the purpose of medical treat- 
ment, but was for the purpose of ascertaining what testi- 
mony the physician would give, if called as a witness. The 
true test for determining whether the relation exists seems 
to lie in the fact of professional advice or treatment. If a 
doctor attends in his professional capacity for the purpose 
of giving medical advice and aid, it is enough to bring the 
case within the statute. Meyer v. Knights of Pythias, 178 
N. Y. 63, 70 N. E. 111, 64 L. R. A. 839, Richardson’s Cases 
in Evidence, p. 866. 


The payment of a fee is not essential to the relationship. 
A free patient is entitled to the full protection of the statute. 
Bauch v. Schultz, 109 Misc. 548, 551, 180 N. Y. S. 188. 


§ 497. Employment by Patient not Necessary. 


It is not necessary, however, in order to bring the testi- 
mony of the physician within the privilege, that he should 
have been employed by the patient. The privilege attaches 
equally whether the physician was called by the patient him- 
self, by a member of his family, by another physician, or by 
an utter stranger, provided he attends for. the purpose of 
giving professional aid and advice for the benefit of the 
patient. The fact that the patient was unconscious and un- 
aware of the physician’s presence would be immaterial. 
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The privileged relationship exists even though the employ- 
ment of the physician was against the will of the patient. 
Renihan v. Dennin, 103 N. Y. 573, 9 N. E. 320; Meyer v. 
Knights of Pythias, 178 N. Y. 63, 70 N. E. 111, 64 L. R. A. 
839, Richardson’s Cases in Evidence, p. 866. To illustrate: 
In Meyer v. Knights of Pythias, supra, a bellboy in a hotel 
summoned a physician to attend a guest who had eaten 
“Rough on Rats” for the purpose of committing suicide. 
The doctor was held incompetent to testify to any informa- 
tion gained while treating the patient, although the latter, 
with curses, ordered him from the room. 


§ 498. Person Consulted Must Be Physician. 


To exclude the testimony, it must be shown that the 
physician was duly authorized to practice physic or surgery. 
Thus, information acquired by a druggist or his clerk is 
not privileged. Weil v. Cowles, 45 Hun 307, 12 N. Y. St. 
Rep. 427. 

But the mere fact that the physician had failed or neg- 
lected to register his license is immaterial. McGillicuddy v. 
Farmers’ L. & T. Co., 26 Misce.:55; 55 N. Yo S2242. Inthe 
language of the Court, in the case last cited, at p. 58: 
“Notwithstanding the changes in the law determining who 
may or may not practice, the section of the Revised Statutes, 
as a rule of evidence, has continued since 1830 to the present 
day, applicable to every person licensed as a physician, no 
matter what school of medicine he follows, or under what — 
law he is permitted to practice, nor whether he has incur- 
red penal responsibility personal to himself by the infrac- 
tion of registration statutes or the like.’’ Where the au- 
thority of the physician to practice is not raised at the trial, 
the courts, on appeal, indulge in a presumption that he had 
the license which the law requires to entitle him to practice. 
Record v. Village of Saratoga Springs, 46 Hun 448, aff’d 120 
N. Y. 646, 24 N. E. 1102. 

“A person duly authorized to practice physic or surgery” 
does not include a dentist. Howe v. Regensburg, 75 Misc. 
182, 132 NDYS Soest. 
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A nurse in attendance is fully competent to testify unless 
she is a “professional or registered nurse.” Hobbs v. Hull- 
man, 183 App. Div. 743, 171 N. Y. S. 390. 


§ 499. What Matters are Privileged. 

The prohibition against a physician’s disclosure of in- 
formation acquired while attending a patient embraces any 
information so acquired, whether from examination, obser- 
vation, or statements made by the patient, as well as state- 
ments made by others present at the time. Edington v. Mut. 
Life Ins. Co., 67 N. Y. 185, 194; Prader v. Nat. Masonic 
Accident Assn., 95 Iowa 149, 63 N. W. 601. What a 
physician sees by looking upon his patient is as much with- 
in the privilege of professional information as what he 
learns by hearing. Grattan v. Metropolitan Life Ins. Co., 
92 N. Y. 274, 286, 44 Am. Rep. 372, Richardson’s’ Cases in 
Evidence, p. 625. 


§ 500. Information Necessary for Treatment, 

The privilege is very generally restricted to information 
necessary to enable the physician to prescribe for or treat 
his patient. Edington v. Aetna Life Ins. Co., 77 N. Y. 564; 
Green v. Metropolitan Street Ry. Co., 171 N. Y. 201, 63 
N. E. 958, 89 Am. St. Rep. 807. To illustrate: In Green v. 
Metropolitan Street Ry. Co., supra, an ambulance surgeon 
was held competent to testify to what the injured persons 
told him as to how the accident happened, on the ground 
that such information was unnecessary for any purpose of 
surgical treatment. But information obtained as a neces- 
sary incident of investigations made to enable a physician 
to properly diagnose and treat a case is privileged. Nel- 
son v. Village of Oneida, 156 N. Y. 219, 50 N. E. 802, 66 
Am. St. Rep. 556. For example, in the case last cited, a 
physician was held incompetent to testify that, while at- 
tending his patient at childbirth, he discovered that she had 
an umbilical hernia, although he did not treat her for it and 
the knowledge was of no assistance to him in caring for his 
patient. The testimony was excluded on the ground that 
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the very nature of the physician’s employment compelled 
this disclosure to him by the patient. 

A physician is not prohibited from testifying to such 
ordinary incidents and facts as are plain to the observation 
of any one without professional knowledge. He may, for 
example, testify that he attended a certain person profes- 
sionally on certain dates and that the patient was ill. Pat- 
ten v. United Life & Accident Ins. Assn., 183 N. Y. 450, 
31 N. E. 342; Klein v. Prudential Ins. Co., 221 N. Y. 449, 
117 N. E. 942. So, too, he may testify that he performed an 
operation on a certain. person at a certain time, although 
he would not be permitted to describe the operation or any 
condition which was necessarily disclosed by an inspection 
of the patient’s body. Sparer v. Travelers Ins. Co., 185 
App. Div. 361, £73 N:; Y¥. 8. 673; 


§ 501. Who May Claim Privilege. 


The privilege may be claimed by the patient or his per- 
sonal representatives, but is not strictly personal to them 
alone. Whenever it appears that the privilege is claimed 
as a protection to the feelings or reputation of a living 
patient or the memory of a deceased one, the testimony of 
the physician will be excluded, irrespective of whether the 
objection is taken by the patient, his personal representa- 
tive, or a third party. For example, it has been held that the 
privilege may be claimed by an assignee of a cause of action. 
Edington v. Mut. Life Ins. Co., 67 N. Y. 185, 196. And, 
where an insurance company sought to establish a breach of 
warranty by the insured, physicians were held incompetent 
to testify to the fact that two aunts of the insured died of 
tuberculosis. Davis v. Supreme Lodge, 165 N. Y. 159, 58 
N. E. 891, Richardson’s Cases in Evidence, p. 851. See, 
also, Matter of Myer, 184 N. Y. 54, 76 N. E. 920. The Ap- 
pellate Division has gone so far as to hold that, where no 
objection is taken to the testimony of a physician, it is the 
duty of the court, of its own initiative, to refuse to receive 
the evidence. Weil v. Weil, 151 App. Div. 622, 136 N. Y. S. 
190. It appeared in that case, however, that the patient 
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was not present to object to the testimony, and although 
there is a dictum in the opinion to the effect that the absence 
of the patient was of no consequence, nevertheless, if the 
patient had been present in court and heard the testimony 
without objection, his conduct would be deemed a waiver of 
his privilege. People v. Bloom, 193 N. Y. 1, 85 N. E. 824, 
127 Am. St. Rep. 931, 18 L. R. A. (N. 8S.) 898. 


§ 502. Burden of Proof. 

The party claiming the privilege has the burden of es- 
tablishing the necessary facts to bring the case within the 
statute. People v. Koerner, 154 N. Y. 355, 366, 48 N. E. 
730; Griffiths v. Metropolitan Street Ry. Co., 171 N. Y. 106, 
111, 63 N. E. 808, Richardson’s Cases in Evidence, p. 858; 
Kelley v. Dykes, 174 App. Div. 786, 161 N. Y. S. 551. 


§ 503. Who May Waive Privilege. 

The privilege is that of the patient, and not of the 
physician, and may, therefore, be waived by the patient 
whenever he sees fit. The Civil Practice Act, sec. 354, 
provides: 

“The last three sections apply 4 any examination of a 
person as a witness unless the provisions thereof are ex- 
pressly waived upon the trial or examination by the person 
confessing, the patient or the client. But a physician or 
surgeon or a professional or registered nurse, upon a trial 
or examination, may disclose any information as to the 
mental or physical condition of a patient who is deceased, 
which he acquired in attending such patient professionally, 
except confidential communications and such facts as would 
tend to disgrace the memory of the patient, when the pro- 
visions of section 352 have been expressly waived on such 
trial or examination by the personal representatives of the 
deceased patient, or if the validity of the last will and testa- 
ment of such deceased patient is in question, by the executor 
or executors named in said will, or the surviving husband, 
widow or any heir-at-law or any of the next of kin, of such 
deceased, or any other party in interest. . . . The 
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waivers herein provided for must be made in open court, on 
the trial of the action or proceeding, and a paper executed 
by a party prior to the trial providing for such waiver shall 
be insufficient as such a waiver. But the attorneys for the 
respective parties, prior to the trial, may stipulate for such 
waiver, and the same shall be sufficient therefor.” 

The privilege may, therefore, be waived on the trial by 
the patient or his personal representatives or, upon a will 
contest, by the executor named in the will or the surviv- 
ing husband, widow, heirs or next of kin of any party in 
interest. Morris v. Railway Co., 148 N. Y. 88, 42 N. E. 
410; Holcomb v. Harris, 166 N. Y. 257, 59 N. E. 820; 
Matter of Mele, 94 Misc. 555, 157 N. Y. S. 669. But the 
statute does not permit a waiver by the personal rep- 
resentative as to all information acquired by a physician. 
Confidential communications and such facts as would tend 
to disgrace the memory of the patient are expressly ex- 
cepted. 

The privilege may also be waived by stipulation of at- 
torneys before trial. Clifford v. Denver & Rio Grande R. 
R. Co., 188 N. Y. 349, 360, 80 N. E. 1094. And, where the 
attorney for the patient, who is conducting the trial, ex- 
pressly waives the prohibition of the statute, his waiver in 
open court is deemed the waiver of his client. Alberti v. 
N. Y., L. E. & W. RoR. Co., 118 N. YoU7, 80,26. Ne Bi esbe 
6 LL. Ry A. 765: 

_A beneficiary under a life insurance policy has no power 
to waive the privilege. Beil v. Supreme Lodge, 80 App. 
Div.609,-80; NOY 2Sa751: 


§ 504. How Privilege May Be Waived. 


In New York, the statute provides that the privilege must 
be “expressly waived, upon the trial or examination” by the 
patient, and further, that the waiver must be made in open 
court and that “a paper executed by a party prior to the 
trial providing for such waiver shall be insufficient as such 
a waiver.” Civil Practice Act, sec. 354. 

This statutory requirement nullifies waivers made by con- 
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tract or express stipulation by the patient prior to trial or 
examination. Its principal purpose is to correct the prac- 
tice and resultant abuse of waivers inserted in contracts of 
life insurance. In Holden v. Metropolitan Life Ins. Co., 165 
INeaYcedo, oc N. E..771, the Court. said, at. pii7: “The 
apparent purpose of that amendment (1891, Code of: Civil 
Pro., sec. 836) was to protect parties, their representatives 
and successors from waivers which should be inadvertently 
or improperly obtained previously to the trial of an action 
or examination of the witness. That, in many cases, in- 
justice had resulted from such waivers having been pre- 
viously obtained by a species of fraud or duress was doubt- 
less the reason which induced the Legislature to adopt this 
amendment requiring the waiver to be made in the presence 
and under the supervision of the court before which the 
trial or examination was had.” See, also, Clifford v. Denver 
& Rio Grande R. R. Co., 188 N. Y. 349, 80 N. E. 1094. 

The phrase “express waiver,” as interpreted by the 
courts, does not. mean that the waiver must be formerly 
made, either orally or in writing. That the patient ex- 
pressly waived his privilege may be implied from his con- 
duct or from proceedings which he has taken or permitted 
others to take. Thus, the patient, or his personal repre- 
sentative, may waive the privilege by calling the physician 
to testify to information acquired professionally. Hol- 
comb v. Harris, 166 N. Y. 257, 262, 59 N. E. 820.. And, 
where a patient who was examined by two physicians at 
the same time calls one of the doctors as a witness, he 
thereby waives his privilege and loses his right to object 
to the testimony of the other doctor concerning the same 
facts. Morris v. Railway Co., 148 N. Y. 88, 42 N, E. ALO: 
Capron v. Douglass, 193 N. Y. 11, 85 N. E. 827, 20 L. R. A. 
(N. S.) 1003, Richardson’s Cases in Evidence, p. 848. 
Recently the Appellate Division has gone one step further 
and held that, when a patient places his person before the 
jury as a basis for damages and has his condition described 
by one or more physicians, he thereby waives his privilege 
not only as to the physicians called by him, but as to any 
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physician who examined him at about the same time. 
Dewey v. Cohoes & Lansingburgh Bridge Co., 170 App. 
Div. 117, 155 N. Y. S. 887; Fennelly v. Schenectady Ry. Co., 
201 -App. Div. 211, 1939 NS Yes. 641, 


Since the publication of the decision of the Court of 
Appeals, in Capron v. Douglass, supra, there has been much 
discussion in the courts as to the extent to which a patient 
waives his privilege by disclosing, either in his complaint or 
in his testimony, his physical condition at a particular time. 
Capron v. Douglass, swpra, was an action for malpractice 
in the treatment of a fractured bone. The plaintiff, both 
in his complaint and in his testimony, described in detail 
how the fractures occurred and how they were treated, his 
pain and suffering and, so far as possible, the particulars 
of the operation performed on him. The Court said, at p. 
17: “He, himself, has, therefore, given to the public the 
full details of his case, thereby disclosing the secrets which 
_ the statute was designed to protect, thus removing it from 
the operation of the statute. In other words, he has waived 
in open court upon the trial all information which he might 
have kept secret, by disclosing it himself.” Since that case 
was decided the question before the courts has been how far 
the patient must go in the matter of disclosing his physical 
condition at a given time in order to waive his privilege. 
In Bauch v. Schultz, 109 Misc. 548, 180 N. Y. S. 188, Mr. 
Justice Guy pointed out that if, by merely testifying to the 
extent of the injuries received and to his previous condi- 
tion of health, the plaintiff, in a negligence action, thereby 
waives all of his privileges under the statute, the effect 
would be to nullify the statute. That, however, appears 
to be the effect of the most recent decision of the Court of 
Appeals on the subject. In Hethier v. Johns, 233 N. Y. 
370, 185 N. E. 603, the Court stated the rule as follows: 
“Where the plaintiff in an action brought to recover dam- 
ages for personal injuries caused by the negligence of the 
defendant describes these injuries and their results and it 
appears that he has consulted or been treated by a physician 
in regard to them he waives the protection of the Civil 
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Practice Act, sec. 352. The physician may then be called 
by the defendant and examined as to any information ac- 
quired by him in the course of such consultation or treat- 
ment. The rule as it was formerly understood was altered 
by our decision in Capron v. Douglass, supra. We there 
took the position that where the patient tenders to the jury 
the issue as to his physical condition it must in fairness 
and justice be held that he has himself waived the obliga- 
tion of secrecy which would otherwise exist.” 


It has been held that by bringing an action against his 
physician for malpractice the patient waives his privilege 
with respect to the condition which is the subject of the 
action, so that he cannot object to the physician’s testimony 
pertaining thereto. Terier v. Dare, 146 App. Div. 375, 
isteN: YoS.ol2 

Where the patient fails to object to the admission of 
testimony of his physician, when offered by his opponent, 
he. thereby waives his privilege. People v. Bloom, 193 
Ne 2-15-85 No KE. 824, 127 AmSt.. Rep. 931, 18 °L.:R. A. 
(N. S.) 898. But in Weil v. Weil, 151 App. Div. 622, 136 
N. Y. S. 190, where the patient was not present to object 
to the testimony, the Appellate Division held that the Court 
should have refused to receive the testimony, saying, at p. 
623: “It is of no consequence that the defendant was not 
present to object to the evidence. The Code does not pro- 
vide that such evidence may be received if not objected to. 
The prohibition is absolute that the physician shall not be 
allowed to testify and it remains effective unless the pro- 
visions are expressly waived on the trial by the patient.” 

The patient cannot be held to have waived his privilege 
by reason of any testimony which is forced out of him by his 
opponent on cross-examination. Murphy v. N. Y., N. H. & 
Heer Colt. App. Div. 599, 157 Ni Y.-S. 962: 


§ 505. Privilege Once Waived is Waived for All Time 
and Purposes. 

“When a waiver is once made it is general and not special, 
and its effect cannot properly be limited to a particular pur- 
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pose or a particular person. After the information has once 
been made public no further injury can be inflicted upon 
such rights and interests of the patient as the statute was 
intended to protect, by its repetition at another time or by 
another person.” Morris v. Railway Co., 148 N. Y. 88, 93, 
42 N. E. 410. Therefore, when a patient has called his 
physician as a witness, he cannot object to his testifying to 
the same facts upon a subsequent trial. McKinney v. Grand 
St., P. P. & F. BR. BR. Co., 104.N. Y. 352, 10 N. E544. And 
when a patient fails to object when his physician is called 
as a witness by his opponent, he thereby waives the priv- 
ilege with respect to all information disclosed at that time, 
not only in that action, but in all future actions, civil or 
criminal. People v. Bloom, 193 N. Y. 1, 85 N. E. 824, 18 
L. R. A. (N. S.) 898. So, too, where a patient has once 
waived his privilege by introducing his physician’s testi- 
mony as to his condition at a given time, he cannot again 
claim the benefit of the privilege for the purpose of exclud- 
ing other testimony by the same physician as to the de- 
velopment and progress of the same condition at a subse- 
quent date. Powers v. Metropolitan Street Ry. Co., 105 App. 
Div. 358, 94 N. Y. S. 184, Richardson’s Cases in Evidence, 
p. 863; Patnode v. Foote, 153 App. Div. 494, 188 N. Y. S. 
221. Nor can he object to testimony by the same physician 
as to his condition prior to the time in question. Mar- 
quardt v. Brooklyn Heights R. R. Co., 126 App. Div. 272, 
110 N. Y. 8. 657; McKenney v. American Locomotive Co., 
164 App. Div. 625, 149 N. Y. S. 826. 


§ 506. Statute Applies to All Forms of Action. 


The Civil Practice Act, sec. 352, applies to all forms of 
action, civil and criminal. In holding this section appli- 
cable to testamentary cases, the Court said, in Renihan v. 
Dennin, 103° N. Y. 5738;.9" N. Be.320,; at p.5719-) ““Thereric 
just as much reason for applying it to such cases as to any 
other, and the broad and sweeping language of the two 
sections cannot be so limited as to exclude such cases from 
their operation. There is no more reason for allowing the 
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secret ailments of a patient to be brought to light in a con- 
test over his will than there is for exposing them in any 
other case where they become the legitimate subject of in- 
quiry.” <A physician may not go into particulars as to his 
patient’s condition, even in an action to recover for his serv- 
ices. Hobbs v. Hullman, 183 App. Div. 748, 171 N. Y. S. 390. 


§ 507. Rule in Criminal Prosecutions. 


The privilege may not be invoked, however, solely to 
shield a murderer or other criminal, where it appears that 
it is not at all for the benefit of the patient. Pierson v. 
People, 79 N. Y. 424, 35 Am. Rep. 524, Richardson’s Cases 
in Evidence, p. 869; People v. Harris, 186 N. Y. 428, 448, 33 
N. E. 65. To illustrate: In Pierson v. People, supra, a de- 
fendant, charged with murder by arsenical poisoning, ob- 
jected to the testimony of a physician who had been called 
to attend the victim of the crime and whose testimony was 
offered by the prosecution to prove the cause of death. The 
objection was properly overruled on the ground that the 
plain purpose of the statute was “to enable a patient to 
make known his condition to his physician without the 
danger of any disclosure by him which would annoy the 
feelings, damage the character, or impair the standing of 
the patient while living, or disgrace his memory when 
dead,’”’ and that it was never intended to serve as a shield 
to murderers. But upon a prosecution for abortion, testi- 
mony of a physician who examined the victim of the crime 
subsequent to its commission, was excluded on the ground 
that the disclosure which would tend to convict the prisoner 
would also tend to convict the living patient of a crime as 
well as cast disgrace upon her. People v. Murphy, 101 
N. Y. 126, 4 N. E. 326, 54 Am. Rep. 661. The general rule 
is, therefore, that the Civil Practice Act, sec. 352, cannot 
be invoked to exclude the testimony of a physician where 
the death of the patient is the subject of a criminal prosecu- 
tion, although the statute does apply to protect a living 
patient upon whom a crime is charged to have been com- 
mitted. People v. Brecht, 120 App. Div. 769, 105 N. Y. S. 
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436, aff’d 192 N. Y. 581, 85 N. E. 1114. But where the 
patient is a child under sixteen and the information ac- 
quired by the physician indicates that the patient has been 
the victim or subject of a crime, the physician or nurses 
may be required to testify fully upon the prosecution for 
the crime. Civil Practice Act, sec. 352. 


COMMUNICATIONS BETWEEN HUSBAND AND WIFE 


§ 508. Privilege at Common Law. 


At common law the husband or wife of a party to the 
action was totally disqualified as a witness. Davis v. Din- 
woody, 4 Durn. & E. (T. R.) 678, 100 Eng. Rep. 1241. In- 
dependent of this rule of disqualification, confidential com- 
munications between husband and wife were protected 
under the common law, so that neither spouse was per- 
mitted to testify to such communications without the con- 
sent of both, even in actions to which neither was a party. 
Greenleaf on Ev., 16th Ed., sec. 254. The disqualification 
of a person as a witness by reason of being the husband 
or wife of a party to the action has been removed by statute 
in most. jurisdictions, but confidential communications be- 
tween husband and wife are still recognized generally as 
privileged from disclosure without the consent of both. 


§ 509. Reason for the Privilege. 


The policy of the privilege is well stated, in Stillman v. 
Stillman, 115 Mise. 106, 187 N. Y. 8. 383, at p. 107: “Com- 
munications and transactions between husband and wife 
were early recognized as privileged and neither could be 
compelled to disclose what took place between them and 
neither was a competent witness to testify as to such trans- 
actions or communications of a confidential nature or in- 
duced by the marital relations. From experience it was 
found that far less evil would result from the exclusion of 
such testimony than from its admission. It may in individ- 
ual cases work hardship, but the destruction of confidence 
between a husband and wife would cause much misery and 
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affect the marriage relation. This rule is founded upon 
sound public policy. Those living in the marriage relation 
should not be compelled or allowed to betray the mutual 
trust and confidence which such relation implies.” 


§ 510. Privilege by Statute. 


The right of the husband or wife to testify for or against 
each other is now regulated by statute in New York. Their 
absolute disqualification under the common law, as witness 
for or against each other, has, with but few exceptions, been 
so modified as to permit them to testify to matters not in- 
volving confidential communications, and even as to such 
matters, either may, with consent of the other, make dis- 
closures, but cannot be compelled to do so. But their in- 
competency to testify against each other in divorce actions, 
except to prove the marriage or to disprove the accusation 
or the defenses thereto, still remains. So, too, in actions for 
criminal conversation the wife cannot testify for her hus- 
band. 

The rule as to non-disclosures of confidential communica- 
_ tions is the same in both criminal and civil cases. 

The Civil Practice Act, sec. 346, provides that, except as 
otherwise specially prescribed, no person shall be deemed in- 
competent as a witness because he or she is the husband or 
wife of a party to the action. 

The Civil Practice Act, sec. 349, provides: “A husband 
or wife is not competent to testify against the ether upon 
the trial of an action, or the hearing upon the merits of a 
special proceeding, founded upon an allegation of adultery, 
except to prove the marriage, or disprove the allegation of 
adultery. However, if upon such trial or such hearing the 
party against whom the allegation of adultery is made pro- 
duces evidence tending to prove any of the defenses thereto 
mentioned in section 1153 of this act, the other party is 
competent to testify in disproof of any such defense. 

A husband or wife shall not be compelled, or without 
consent of the other if living, allowed to disclose a con- 
fidential communication, made by one to the other during 
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marriage. In an action for criminal conversation, the plain- 
tiff’s wife is not a competent witness for the plaintiff, but 
she is a competent witness for the defendant, as to any 
matter in controversy; except that she cannot, without the 
plaintiff’s consent, disclose any confidential communication 
had or made between herself and the plaintiff.” 

The effect of these sections is to remove the common law 
disqualification and to render a husband or wife competent 
to testify either for or against the other, with the follow- 
ing exceptions: 

J. In divorce actions neither may testify pearsy the 
other, except 

a. to prove the marriage; 
b. to disprove the allegation of adultery; or 
c. to disprove any of the following defenses: 
1. connivance, 
2. forgiveness, 
3. statute of limitations, 
4. adultery of plaintiff. (See Civil Prac- 
tice Act, sec. 1153.) 

II. In an action for criminal conversation, ay plaintiff Ss 
wife may not testify for the plaintiff although she may tes- 
tify for the defendant. Civil Practice Act, sec. 349; Bot- 
winick v. Annenberg, 204 App. Div. 486, 198 N. Y. S. 151. 

III. Neither may testify to a confidential communication 
made during marriage, without the consent of the other. 

In divorce actions, the courts are most strict in enforcing 
the statutory prohibition against allowing either spouse to 
testify against the other except as to those matters which 
are expressly excepted in the statute. Colwell v. Colwell, 
14 App. Div. 80, 43 N. Y. S. 489; Budd v. Budd, 55 App. 
Div. 113>:67 N. ¥. 8. 48; Taylor v. Taylor, 123 App. Div. 
220, 108 N. Y. S. 428. For example, a wife may not testify 
to the fact of her residence in order to establish jurisdiction. 
Dickinson v. Dickinson, 63 Hun 516, 18 N. Y. S. 485. Nor 
may she testify against her husband concerning his prop- 
erty and income. Valentine v. Valentine, 87 App. Div. 156, 
SAINGLYS Sato te 
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The Penal Law, sec. 2445, provides: 

“The husband or wife of a person indicted or accused 
of a crime is in all cases a competent witness, on the ex- 
amination or trial of such person; but neither husband nor 
» wife can be compelled to disclose a confidential communica- 
tion, made by one to the other during their marriage.” 

This section entirely removes the common law disquali- 
fication by making either husband or wife competent to 
testify for or against each other. Its only limitation is 
that neither can be compelled without consent of the other 
to disclose a confidential communication made by one to the - 
other during marriage. People v. Lewis, 62 Hun 622, 16 
ING. 88h, afi d 136;Ne Y. 633,382 New. 1014. 

A single exception is created by statute. The Penal Law, 
_ sec. 480, provides that upon a prosecution for abandonment 
of a child in destitute circumstances, the provisions of 
section 2445 prohibiting the disclosure of confidential com- 
munications between husband and wife shall not apply. 


-§ 511. What are Confidential Communications. 


Confidential communications are those that “are expressly 
made confidential, or such as are of a confidential nature 
or induced by the marital relation.” . Parkhurst v. Berdell, 
110 N. Y. 386, 18 N. E. 128, 6 Am. St. Rep. 384, Richard- 
son’s Cases in Evidence, p. 875. To illustrate: In an action 
for libel in suggesting that the plaintiff had had illicit re- 
lations with one C, the husband of the plaintiff was called 
as a witness by the-defendant and asked if he had had any 
conversation with his wife in relation to C. He was held in- 
competent to answer, since the question called for the dis- 
closure of a confidential communication. The Court said: 
“Tt cannot be supposed that both husband and wife would 
have been willing to discuss such a subject in the presence 
of other persons, or would have consented to a repetition 
of the conversation by either party to it. Its nature, and 
the relation of the parties, forbade the thought of its being 
told to others, and the law stamped it with that seal of con- 
fidence which the parties in such a situation would feel no 
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occasion to exact.”’ Warner v. Press Pub. Co., 182 N. Y. 181, 
186, 30 N. E. 398, Richardson’s Cases in Evidence, p. 872. 
See, also, Hanor v. Housel, 128 App. Div. 801, 113 
INS? 8.1632 


Statements made by a husband to his wife as to his 
family’s attitude toward his wife and explaining why they 
should keep the marriage secret, involve confidential com- 
munications between husband and wife. Cochran v. Coch- 
ran, 196 N. Y. 86, 89 N. E. 470, Richardson’s Cases in Evi- 
dence, p. 879. . 


Not all communications between husband and wife are 
confidential, however. For example, ordinary conversations 
or letters relating to matters of business are not regarded 
as confidential. Parkhurst v. Berdell, swpra. To illustrate: 
A letter from a husband to his wife in which he chronicled 
the weather, his daily doings and his efforts to find a 
summer place for the family and, incidentally, acknowl- 
edged a debt which he owed to his wife’s mother, was held 
not to be a confidential communication within the inhibition 
of the statute. Norris v. Lee, 136 App. Div. 685, 121 
N. Y. S. 512. In an action for the alienation of a wife’s 
affections, it was held that the wife might testify that her 
husband had. used abusive and profane language to her and 
accused her of adultery, as such treatment did not con- 
stitute confidential communications. Millspaugh v. Potter, 
62 App. Div. 521, 71 N. Y. S. 1384. In Sheldon v. Sheldon,,. 
146 App. Div. 430, 181 N. Y. 8. 291, where it appeared that 
the husband was a physician, advice given to his wife as 
a patient was held not to be a confidential communication in- 
duced by the marital relation. And, in a criminal prosecu- 
tion against the husband for murder, a wife was compelled 
to testify that her husband, while in jail, had secretly per- 
suaded her to mail letters for him, since the mere act of 
mailing letters at the request of her husband did not in- 
volve a confidential communication. People v. Truck, 170 
IN. Y. 208, 212, 68 N. E. 281. 


In some jurisdictions all private communications between 
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husband and wife are privileged. Dexter v. Booth, 2 Allen 
(Mass.) 559. 


§ 512. Presence of Third Persons. 


Communications or conversations between husband and 
wife in the presence of a third person are deemed not to 
be confidential, and, therefore, husband, wife, or third per- 
son may testify to such communications. People v. Lewis, 
622m 622116 INE Yeo. SS, alt d- 136 NAY. 633.32) N, Ek 
1014. 


§ 513. Confidential Communications Overheard by Third 
Persons. 

Since the statutory prohibition is directed only against 
the competency of a husband or wife to testify and not 
against the admissibility in evidence of the confidential com- 
munication, any third person who overhears a confidential 
communication between husband and wife may testify to it. 
Commonwealth v. Griffin, 110 Mass. 181. See, also, People 
v. Hayes, 140 N. Y. 484, 496, 35 N. E. 951, 23 L. R. A. 830. 


§ 514. Written Communications Privileged. 


Letters between husband and wife are as much within the 
protection of the rule as are oral communications. Bow- 
man v. Patrick, 32 Fed. 368; Hopkins v. Grimshaw, 165 
U. S. 342, 41 Law. Ed. 738, 17 Sup. Ct. Rep. 401; Stillman 
v. Stillman, 115 Misc. 106, 187 N. Y. S. 383. 


§ 515. Written Communications Acquired by Third Per- 
sons. 

It has been held in New York that “when the husband or 
wife, to whom a written confidential communication is ad- 
dressed, makes it public by giving it to another, the con- 
fidential character of the communication as against such 
party has departed and it may be treated like any other com- 
munication and put in evidence if otherwise admissible.” 
People v. Hayes, 140 N. Y. 484, 496, 35 N. EB. 951, 23 L. R. A. 
830. In that case, letters written by the wife to the hus- 
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band and given by him to his mistress were held admissible 
in a prosecution against the husband for perjury, although 
they would undoubtedly not have been admitted against the 
wife for any purpose. Cases are collated and distinguished 
in an Editorial, New York Law Journal, March 16, 1928. 


Wigmore on Evidence, sec. 2339, says that, while a third 
person overhearing a confidential communication may tes- 
tify to it, yet, as to documents, letters, etc., coming into the 
possession of a third person, ‘“‘a distinction should obtain; 
i. @., if they were obtained from the addressee by volun- 
tary delivery, they should still be privileged, (for other- 
wise the privilege could by collusion be practically nullified 
for written communications) ; but if they were obtained 
surreptitiously or otherwise without addressee’s consent, 
the privilege should cease.” Thus, in Commonwealth 
v.. Fisher, 221. Pa. -5388, “70 Atl. 865, 1¢ svassheld that: 
where a prisoner charged with murder dictates letters to 
his wife, which are duly mailed to her, and are subse- 
quently delivered by her to the district attorney, they are 
inadmissible in evidence, as their reception would amount, 
substantially, to permitting a wife to testify against her 
husband, in violation of his statutory privilege. 

But in O’Toole v. Ohio German Fire Ins. Co., 159 Mich. 
187, 123 N. W. 795, the Court held that, where letters writ- 
ten by a wife to her husband were found in a room oc- 
cupied by him, under circumstances indicating that they had 
dropped from his clothing to the floor, and from the finder, 
who occupied no confidential relation to either spouse, they 
came indirectly into the possession of defendant in a suit by 
the wife, there being no collusion between the husband and 
the finder or the husband and defendant, the letters were 
admissible in evidence. On this point the Court said: 


“The privilege is in derogation of the general rule that all 
persons may be compelled to testify concerning facts in- 
quired about in courts of justice. It should be made effec- 
tive, but ought not to be extended by the courts to cases 
where there has been no injury to the relation of the 
parties by the betrayal of the confidence reposed. And so 
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it has been held, and we think correctly, that where the com- 
munication, oral or written, has, without collusion or vol- 
untary disclosure, escaped the custody and control of the 
parties communicating or the custody or control of their 
agents or representatives, it is not privileged. The com- 
munication being offered by some one other than the parties 
thereto, courts have in some instances refused to inquire as 
to the manner in which it was obtained. The cases are not 
numerous; the rulings are not harmonious. Some of them 
are collected in 23 A. & Eng. Ency. of Law, p. 95. Pre- 
cisely in point is State v. Mathers, 64 Vt. 101, 23 Atl. 590, 
15 LR. A.-268, 33 Am. St. Rep: 921.” 


§ 516. Waiver of Privilege. 


In some jurisdictions the privilege may be waived by the 
one who has made the communication, but in New York 
the privilege belongs to both husband and wife, and an ob- 
jection by either to a disclosure of a confidential communica- 
tion should be sustained. The concurrence of both husband 
and wife are necessary to effect a waiver. People v. Wood, 
TAG Ney 0240.2 7127 BS K. 362, Richardson’s Cases in Evi- 
dence, p. 224. 


§ 517. How Waived. 


The privilege is waived by either husband or wife going 
on the stand and testifying with the consent of the other, or 
by a failure to seasonably object to the introduction of the 
confidential matter. Parkhurst v. Berdell, 110 N. Y. 386, 
18 N. E. 123, 6 Am. St. Rep. 384, Richardson’s Cases in 
Evidence, p. 875., The objection should be taken on the 
ground that the witness is incompetent to testify to a con- 
fidential communication between husband and wife, under 
the Civil Practice Act, sec. 349. Lunham v. Lunhain, 133 
App. Divez15,117 N. Y..S. 396. 


The Civil Practice Act, sec. 354, which provides for the 
manner of waiving privileged communications between at- 
torney and client, clergyman and penitent, and physician 
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and patient, does not apply to confidential communications 
between husband and wife. 


§ 518. Privilege Not Lost by Termination of Relation. 

The privilege is not lost by a termination of the marital 
relation, whether by divorce or death of one of the parties. 
See authorities cited in Chamberlayne’s Modern Law of Ev., 
Vol. V., sec. 3698. 


§ 519. Communications to Public Officers. 

In addition to the privilege against disclosure which the 
law accords to confidential communications between the 
parties to the four recognized privileged relationships, there 
is a privilege which attaches, under certain circumstances, 
to communications made to public officers. State secrets, 
or matters which concern the administration of govern- 
ment, should not be disclosed, since to reveal them might be 
highly prejudicial to public interest. Therefore, com- 
munications relating to affairs of state are generally held 
to be privileged, and the officer may refuse to disclose them. 

In Howard v. Thompson, 21 Wend. (N. Y.) 319, letters 
to the Secretary of the Treasury of the United States, 
which were relied on as containing libelous matter, were 
voluntarily produced, so that no question of compelling a 
disclosure arose, but the court said that if the letters had 
not been surrendered by the Secretary of the Treasury, he 
could not have been compelled to produce them, and sec- 
ondary evidence of their contents could not have been ad- 
mitted. See authorities collated and discussed in 9 
Ae tiers L099: 

In Matter of Cohen, 105 Misc. 724, 174 N. Y. S. 427, 
it was held that all communications between the surrogate 
and his chief clerk and his stenographer arising out of the 
judicial work in the surrogate’s chambers are privileged. 
The Court said, at p. 726: “Public policy demands, and 
it is a sound doctrine, that those standing in confidential 
relation with a judge of a court of record, as a clerk and 
stenographer with regard to statements in proceedings 


COMPETENCY OF WITNESSES 375 


pending before the court, should not be compelled or al- 
lowed to betray the trust and confidence which such re- 
lationship implies. For very obvious reasons a judge should 
not be compelled to state the reason of his decision, nor 
should he, nor his chief clerk, nor his stenographer, be com- 
pelled to give evidence as to that which transpires in the 
consulting room.” 

The weight of authority supports the rule that com- 
munications made by an informer téa prosecuting officer in 
good faith for the purpose of procuring an investigation of 
a suspected crime are privileged and may not be disclosed 
without the consent of the person making the communica- 
tions. But communications made in bad faith for unlaw- 
ful purposes are not privileged. State v. Wilcox, 90 Kan. 
80, 132 Pac. 982, annotated 9 A. L. R. 1091. 


§ 520. Ordinary Communications in Confidence. 


The mere fact that information was communicated to a 
witness in confidence or under a promise of secrecy does 
not create a privilege. Hence, there is no privilege as to a 
communication made to a friend, clerk, merchant, banker, 
or newspaper reporter. Greenleaf on Ev., 16th Ed., sec. 248. 

“No pledge of privacy, nor oath of secrecy, can avail 
against demand for the truth in a court of justice.” Wig- 
more on Ev., sec. 2286. 


CHAPTER XXIV. 
OPINION EVIDENCE 


§ 521. Opinion Evidence Generally Inadmissible. 

As a general rule witnesses must testify to facts and 
not to their opinions and conclusions drawn from the facts. 
Morehouse v. Mathews, 2 N. Y. 514, Richardson’s Cases in 
Evidence, p. 903; Dewitt v. Barley, 9 N. Y. 371; Moran v. 
Standard Oil Co., 211 N. Y. 187, 194, 105 N. E. 217. To 
illustrate: A witness cannot give his opinion as to whether 
more force was used than was necessary in removing a pas- 
senger, Regner v. Glens Falls R. R. Co., 74 Hun 202, 26 
N. Y. S. 625; or whether certain transactions and con- 
versations amounted to an agreement, Hillock v. Grape, 111 
App. Div. 720, 97 N. Y. S. 823; or as to whose negligence 
caused an accident, Crofut v. Brooklyn Ferry Co., 36 Barb. 
(N. Y.) 201; or whether plaintiff was acting in a careful 
or careless manner, McCarragher v. Rogers, 120 N. Y. 526, 
24 N. E. 812, Richardson’s Cases in Evidence, p. 905; or 
whether a bridge was a safe place to work, Duncan v. At- 
chison,.T. &:S:-F. Ry. Co.,.86 Kan. -112°0119" PaeneoG: or 
whether the condition of a highway was dangerous, Musick 
v. Borough of Latrobe, 184 Pa. 375, 39 Atl. 226; or whether 
a fire was of incendiary origin, People v. Grutz, 212 N. Y. 
72, 82, 105 N. EH. 843, L. R. A. 1915D -229, Richardson’s 
Cases in Evidence, p. 250; or how long a fire had been burn- 
ing, Goodman v. Caledonian Ins. Co., 222 N. Y. 121, 125, 
118 N. E. 523.. A witness would not be permitted to testify 
that “from looking at.the front wheel of deceased’s machine 
it looked as if he had lost control of it,” as such a statement 
would be a sure conclusion of the witness, inadmissible to 
prove contributory negligence. Zimmerman v. Ullmann, 
173 App. Div. 650, 160 N. Y. 8. 81. And, upon the question 
of the admissibility of a dying declaration, the wife of the 
deceased would not be allowed to testify that she thought 
the deceased did not expect to die from his wounds. State 
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v. Tilghman, 33 N. C. 518. Nor would a witness be allowed 
to express his opinion that his pain and suffering would be 
permanent. Atlanta St. R. R. Co. v. Walker, 93 Ga. 462, 
21 8S. E. 48. Testimony of a tenant that he has tried to 
find other suitable apartments is held inadmissible as a mere 
conclusion of the witness. Kline v. Kleenan, 185 N. Y. S. 
118. See, also, Blek v. Davis, 193 App. Div. 215, 183 
N. Y..S. 737. The above illustrations involve opinions on 
issues which are for the court or jury to determine from the 
facts sworn to by the witnesses. 


§ 522. Exceptions to the General Rule. 

The general rule excluding “opinion evidence” is sub- 
ject to many very important exceptions. These exceptions 
admitting the opinions of witnesses may be classified into 
two divisions: 

1. Opinions of ordinary witnesses ; 

2. Opinions of expert witnesses. 


§ 523. Opinions of Ordinary Witnesses. 

The exception under which the opinion of an ordinary 
witness may be received is said to rest upon the necessity of 
the case, for it often happens that it is quite impossible for 
a witness to describe in detail all the pertinent facts in such 
a manner as to enable a jury to form a conclusion without 
the opinion of the witness. An ordinary witness may, 
therefore, give his opinion on a question at issue whenever 
the facts involved are of such a nature that they cannot be 
described so as to enable persons, not eye witnesses, to form 
proper conclusions regarding them. -There is no means in 
such cases of stating the result of the witness’s observations 
other than the determination he came to. Collins v. N. Y. C. 
& H.R. R. R. Co., 109 N. Y. 243, 16 N. E. 50, Richardson’s 
Cases in Evidence, p. 266; Fellows v. I. R. T. Co., 117 Misc. 
64, 190 N. Y. 8. 547; Sydleman v. Beckwith, 43 Conn. 9; 
State v. Pruett, 22 N. M. 225, 160 Pac. 362, fully annotated 
L. R. A. 1918A, .656. For example, where the question is 
whether a red stain is blood or paint, an ordinary witness 
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may express his opinion that it is a blood stain, since he 
cannot separate and describe the facts and indications on 
which he based his conclusion from the conclusion itself. 
People v. Fernandez, 35 N. Y. 49; Greenfield v. People, 85 
N. Y. 75, 39 Am. Rep. 636, Richardson’s Cases in Evidence, 
p. 254; People v. Deacons, 109 N. Y. 374, 382, 16 N. E. 676. 
The subjects on which an ordinary witness may express an 
opinion do not require special study and skill in order to 
qualify him to express a conclusion. His qualification re- 
sults from common ordinary knowledge. Only an expert 
can express an opinion on subjects requiring skill and study. 


§ 524. Illustrations. 


The opinions of ordinary witnesses—those not experts— 
may be received as to 

a. Matters of color, weight, size, quantity, light, and dark- 
ness. Commonwealth v. Sturtivant, 117 Mass. 122, 19 Am. 
Rep. 401; Townsend v. Brundage, 4 Hun 264, 6 Thomp. & 
C. (N. Y.) 527; Miller v. City of New York, 104 App. Div: 
BoP INE MES eras 

b. Matters involving taste, smell and touch. For ex- 
ample, a witness may testify that a certain beverage which 
he drank was whiskey. People v. Marx, 128 App. Div. 828, - 
TWINS Sa lOld: 

ce. The state of emotion exhibited by a person; e. g., 
whether he appeared to be angry or in fun. Blake v. People, 
73: Ni Ys 586, Lok. A, 191SA 7215-22 ©. 5 pe 614 Butt 
is now settled, in New York, that a witness may not testify 
that two persons appeared to be attached to one another or 
to have a strong mutual affection. Pearce v. Stace, 207 
N. Y. 506, 101 N. E. 434. In the case last cited, the Court 
said, at p. 512: “It was competent for plaintiff to show the 
attentions paid her by defendant, but manifestations of at- 
tachment can hardly be said to be uniform. To one in- 
dividual the deportment and actions of the parties might 
appear as the conduct of an engaged couple; to another 
person the same deportment might seem but the indication 
of friendship * * * It was for the jury to determine from 
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the acts and conversations of plaintiff and defendant as 
narrated by the witnesses the inference to be drawn there- 
from, and the admission of opinions formed by others was 
error.” 


d. The general physical condition of a person. Rawls 
v. Am. Mut. Life Ins.Co., 27 N: Y. 282. 

e. Identity and likeness. The witness may be asked 
whether he knows a certain person, and if so, whether he 
is the person indicated. See authorities reviewed in L. R. A. 
1918A 7138, note. The admissibility of the testimony is not 
affected by the fact that the witness is unable to testify 
positively, although a lack of positiveness is a fact to be con- 
sidered by the jury in determining the weight of the evi- 
dence. People v. Strollo, 191 N. Y. 42, 62, 83 N. E. 573. 
But a witness cannot testify to a mere impression as to the 
identity of a person. People v. Williams, 29 Hun 520. A 
witness may state whether a photograph or a bust is a good 
likeness. Schwartz v. Wood, 67 Hun 648, 21 N. Y. S. 1053. 


f. The identification of a person by his voice. Mack v. 
State, 54 Fla. 55, 44 So. 706, annotated 138 L. R. A. (N.-:S.) 


373; Commonwealth v. Hayes, 1388 Mass. 185. Similarly, | 


a witness may identify a dog by his bark. Wilbur v. Hub- 
Hara, oo) Barb: CN. Y-)°303. 

The receiver or hearer of a message through the tele- 
phone may testify to the conversation, provided the per- 
son with whom the conversation was held can be identified. 
The question of identification presents the only real prob- 
lem involved. Difficulty arises from the fact that the usual 
means of identification are absent. If a witness knows the 
speaker and recognizes his voice, all cases agree that the 
evidence is admissible. Murphy v. Jack, 142 N. Y. 215, 36 
N. E. 882. In that case it was held that an affidavit, upon 
which an attachment was issued, which stated, upon in- 
formation and belief, certain facts alleged to have been ad- 
mitted by the plaintiff over the telephone, was insufficient 
because it did not appear that the affiant was acquainted 
with the plaintiff or recognized his voice. See, also, People 
v. Levis, 96 Misc. 513, 529, 161 N. Y.S. 824. A witness may 
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testify to a telephone conversation with a person whose 
voice he did not know at the time but which he subsequently 
recognized as the voice of a speaker whom he met there- 
after. Such evidence may be weak but it is, nevertheless, 
competent. People v. Strollo, supra; People v. Dunbar Con- 
tracting Co., 215 N. Y. 416, 422, 109 N. E. 554. 

A telephone conversation overheard through a connecting 
instrument is admissible, if the voice is recognized. Rimes 
yv. Carpenter, 114 N. Y.8. 96. See, also, People v. McDonald, 
177 App. Div. 806, 165 N. Y. 8. 41. If the evidence of the 
recognition of the voice has been given, it is also proper to 
show that the person, the identity of whose voice over a tele- 
phone is questioned, answered a call which was put in for 
him at his usual place of business, admitted that such was 
his name, and showed himself familiar with the transactions 
inquired about. Woodruff v. Benesch, 112 Misc. 489, 182 
N. Y. S. 880. But, in New York, the mere fact that some 
one answered the telephone and stated that he was the per- 
son for whom the call had been made is not sufficient. A 
recognition of the voice is essential. Mankes v. Fishman, 
163 App. Div. 789, 149 N. Y. S. 228, Richardson’s Cases in 
Evidence, p. 912, and authorities there cited; Bonner Mfg. 
Co. v. Tannenbaum, 169 N. Y.S. 48. In many jurisdictions, 
however, such identification is held sufficient. Theisen v. 
Detroit Taxicab & Transfer Co., 200 Mich. 136, 166 N. W. 
901, annotated L. R.A. 1918D 715. 


g. The resemblance of footprints. Hotchkiss v. Ger- 
mania Fire Ins. Co., 5 Hun 90. 

In admitting testimony of a witness that certain tracks 
in the snow resembled the footprints of one Warner, the 
Court said, in that case, at p. 95: “The tracks could not 
be presented before the referee; the fact that they had ex- 
isted was a very important one in the case. The referee 
must get a description of the tracks from the witness who 
saw them, and a comparison between the tracks found in 
the snow and those made by Warner could only be made 
by the witness who saw it. A description could be given by 
stating the length and breadth of the tracks, and the marks 
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left by the sole of the boot or shoe in the snow, and whether 
the toes of the wearer turned in or out. But all this might 
fall far short of enabling the jury to determine whether 
there was such a resemblance in the tracks as would enable 
them to say they were made by the same foot. The defend- 
ants had the right to have the opinion of the witness, if it 
can be called an opinion, after stating to the jury the 
measurements made, and peculiarities discovered by him 
in the tracks.” 


h. Whether a person appeared to be intoxicated. Peo- 
ple v. Eastwood, 14 N. Y. 562, Richardson’s Cases in Evi- 
dence, p. 909; Commonwealth v. Eyler, 217 Pa. 512, 66 Atl. 
146, PL ROA, CNS?) 639. 


i. The ownership of property. Ownership is a ques- 
tion of fact and is to be distinguished from facts, the ex- 
istence of which depends upon inferences drawn from a 
collection of other facts. DeWolf v. Williams, 69 N. Y. 621; 
Pichler v. Reese, 171 N. Y. 577, 64 N. E. 441. 


j. The speed of railroad trains, trolley cars, automobiles, 
etc. But the witness must first show some experience in 
observing the rate of speed of moving objects or give some 
satisfactory reason or basis for his opinion. Salter v. Utica 
& Black River R. R. Co., 59 N. Y. 631; Garduhn v. Union 
Railway Co., 50 App. Div. 602, 64 N. Y. S. 210; Fisher v. 
Union Railway Co., 86 App. Div. 365, 83 N. Y. S. 694; De- 
troit & M. Ry. Co. v. Van Steinburg, 17 Mich. 99, L. R. A. 
1918A 701. 

k. The estimated age of another person based on his ap- 
pearance, as described by the witness. L. R. A. 1918A 685; 
Hartshorn v. Metropolitan Life Ins. Co., 55 App. Div. 471, 
67 N. Y.S. 13. A witness is competent to testify to his own 
age. Koester v. Rochester Candy Works, 194 N. Y. 92, 87 
N. E. 77, Richardson’s Cases in Evidence, p. 596. 

1. His own intent or belief, where that is material. 
Where the doing of an act is not disputed but its validity 
or effect depends upon the intent with which it was done, 
the person who did the act may testify as to what his in- 
tention was at the time. McKown v. Hunter, 30 N. Y. 625; 
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Thurston v. Cornell, 38 N. Y. 281; Davis v. Marvine, 160 
N. Y. 269, 54 N. E. 704; Noonan v. Luther, 206 N. Y. 105, 
99 N. E. 178, 41 L. R. A. (N.S.) 761; Kahrs v. Eygabroad, 
114 Misc. 395, 186 N. Y. S. 581. But a witness may not 
state his own unexpressed understanding of the meaning of 
a contract. Dillon v. Anderson, 43 N. Y. 231. Nor may he 
testify to his reasons for doing certain acts for the purpose 
of raising an inference that the acts were done. Rimes v. 
Carpenter, 59 Misc. 445, 110 N. Y. 8. 965. A witness will 
not be permitted to state his conclusion as to the intent, 
motive, or belief of another person. Bogart v. City of New 
York, 200 N+Y2379, 334.935 NSH 3957. 


m. The rational or irrational nature of a person’s con- 
duct, as described by the witness. In New York, an or- 
dinary (non-expert) witness may describe the acts of a 
person whose sanity is in question and then state whether 
those acts impressed him at the time as rational or ir- 
rational, but he cannot testify that the person was of sound 
or unsound mind, except in the case of a witness who was a 
subscribing witness to a will. Holcomb v. Holcomb, 95 
N. Y. 316, Richardson’s Cases in Evidence, p. 933; Matter 
of Myer, 184 N. Y. 54, 76 N. E. 920; People v. Hill, 195 
N. Y. 16, 26, 87 N. E. 813. In the language of the Court, 
in People v. Pekarz, 185 N. Y. 470, 78 N. E. 294, at p. 481: 
“The general rule running through the cases from an early 
day is that a lay witness may describe the acts of a person 
whose sanity is under investigation, and then state whether 
those acts impressed him at the time as rational or ir- 
rational. * * The rule authorized the witness to characterize 
the acts, but not the person doing the acts. The observer 
may state that the act impressed him as rational, but not 
that the person impressed him as irrational. * * Whether 
the distinction is logical or not, it seems to be well founded. 
Of course, when an act is characterized as rational or ir- 
rational, it necessarily means the act of the rational or ir- 
rational human being named and for the witness to express 
what is necessarily implied does not change the necessary 
effect. On the other hand, it is to be observed that a direct 
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answer to the questions as asked would involve the opinion 
of the witness upon the question the jury were to decide, 
which is contrary to the general principle governing opin- 
ions of lay witnesses.’ See, also, recent case of Dean v. 
Halliburton, 208 App. Div. 738, 203 N. Y. S. 81. The 
federal rule goes further and permits the witness, in ad- 
dition to describing significant instances of conduct of the 
person whose sanity is in question, to testify to the opinion 
on the mental capacity formed at the time from such ob- 
servation. Turner v. American Security & Trust Co., 213 
U. S. 257, 53 Law. Ed. 788, 29 Sup. Ct. Rep. 420, Richard- 
son’s Cases in Evidence, p. 940. . A subscribing witness to 
a will may testify to his opinion concerning the testa- 
mentary capacity of the testator as evidenced by his con- 
duct at the time of executing the will, since he has been 
chosen by the testator for that purpose. Clapp v. Fuller- 
ton, 34 N. Y. 190, 90 Am. Dec. 681; Matter of Coleman, 
AA ee 20 8227, 19 Ne Bey CL. 


n. The value of property and services, where the witness 
is shown to be acquainted with the value of similar things. 
Although a witness who qualifies as competent to express 
an opinion on value is frequently referred to as an expert, 
value is not strictly a subject for expert testimony. The dis- 
tinction is expressed in Shattuck v. Stoneham Branch R. R., 
6 Allen (Mass.) 115, as follows: “This is permitted as an 
exception to the general rule, and not strictly on the ground 
that such persons are experts; for such an application of 
that term would greatly extend its signification. The per- 
sons who testify are not supposed to have science or skill 
superior to that of the jurors; they have merely a knowl- 
edge of the particular facts in the case which jurors have 
not. And as value rests merely in opinion, this exception to 
the general rule that witnesses must be confined to facts, 
and cannot give opinions, is founded in necessity and obvi- 
ous propriety.” See, also, Clark v. Baird, 9 N. Y. 183. The 
amount of knowledge that a witness must be shown to pos- 
sess in order to qualify to testify to an opinion as to value 
is largely discretionary with the trial court. In the language 
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of the Court in Teerpenning v. Corn Exchange Ins. Co., 48 
N. Y. 279, at p. 282: “On questions of value, a witness 
must often be permitted to testify to an opinion as to value, 
but the witness must be shown competent to speak upon the 
subject. He must have dealt in, or have some knowledge of 
the article concerning which he speaks. Persons should be 
conversant with the article, and of its value in the market, 
as a farmer or dealer, or a person conversant with the 
article, as to the value of lands, cattle, produce, etc.” 


A witness who testifies to the value of property, real or 
personal, must have seen the thing in question, besides being 
conversant with the value of similar things. Clark v. Baird, 
supra. But in the case of services, a witness who is shown 
to be acquainted with the value of services of that nature 
may state that he heard the testimony concerning the serv- 
ices in question and may then give his opinion as to the 
value of the services described. McCollum v. Seward, 62 
N. Y. 316. A witness may testify to the value of his own 
services. Helmuth v. Apgar, 17 Misc. 623, 40 N. Y. S. 651. 


Opinion evidence on value must be confined to the actual 
value at a given time. A witness will not be permitted to 
state his opinion on the speculative value of property or 
services under different conditions from those shown to 
exist. For example, he may not give his opinion on the 
probable value of a piece of real property in case an elevated 
railroad had not been built in front of the premises. 
Roberts v. N. Y. E. R. R. Co., 128 N. Y. 455, 28 N. E. 486, 
Richardson’s Cases in Evidence, p. 920; Hood v. N. Y., 
Westchester & Boston R. R. Co., 180 App. Div. 8, 167 
N. Y. S. 490. In New York, a witness may not state his 
opinion on the amount of damages sustained, because that 
is the precise question to be determined by the jury. More- 
house v. Mathews, 2 N. Y. 514, Richardson’s Cases in Evi- 
dence, p. 903; Van Deusen v. Young, 29 N. Y. 1; Avery v. 
N.Y. G-& H.RAR: RCo; 12 Ne Ye sige Ne wee 

o. The genuineness of the handwriting of another. See 
extensive note to Ratliff v. Ratliff, 131 N. C. 425, 42 S. EB. 
887, in 63 L. R. A. 963. But before he can express such an 
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opinion he must show in what way he acquired his famil- 
jarity with the handwriting in question. There is no pre- 
cise standard fixing the degree of knowledge necessary. It 
is sufficient if it appears that the witness 


(1) Has seen the party write at least once. Hammond 
v. Varian, 54 N. Y.-398; Matthews v. Hill, 165 App. Div. 
672, 674, 151 N.Y. 8S. 101; Rideout v. Newton, 17 N. H. 71. 
But a witness who could read and write only a little and 
who had seen the party write only once was held incom- 
petent, in People v. Corey, 148 N. Y. 476, 42 N. E. 1066, on 
the ground that a witness is qualified to testify to the hand- 
writing of another only if he has an “intelligent acquaint- 
ance with the handwriting of the party so that he can de- 
termine with a reasonable degree of certainty whether the 
writing offered is his genuine handwriting.” 

(2) Has seen writings, directly or indirectly acknowl- 
edged to be his, as for instance, a note which he paid. John- 
son v. Daverne, 19 Johns. (N. Y.) 184, 10 Am. Dec. 193. 


(3) Has received letters or other documents, purporting 
to be written by him in response to his own communica- 
“tions. Gross v. Sormani, 50 App. Div. 531, 64 N. Y. S. 
B00 22 Ce da) D..028. 

Knowledge of the handwriting of another may be ac- 
quired otherwise than as outlined. In general, a witness is 
competent to testify to the genuineness of a person’s hand- 
writing if it appears that he has become familiar with the 
handwriting in question in any way that would enable him 
to recognize it with a reasonable degree of certainty. 63 
L.. R. A. 974. 

It has been held that a witness who has derived his 
knowledge of the handwriting in question solely from an 
inspection of family correspondence, in which the witness 
had no part but which was recognized in the family as 
genuine, is qualified to express an opinion. Johnston v. Bee, 
84 W. Va. 532, 100 S. E. 486, annotated 7 A. L. R. 252. 

If it appears that the knowledge was acquired post litem 
motam for the purpose of the suit, the witness is incom- 
petent to express an opinion. Hynes v. McDermott, 82 
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N. Y. 41, 37 Am. Rep. 538, 63 L. R. A. 978, note. After 
showing knowledge of the handwriting, the witness may ex- 
press his opinion or belief as to its genuineness even though 
he is not positive. 22 C. J., p. 630. 


§ 525. Negative Inferences. 


The authorities are in irreconcilable conflict on the ques- 
tion of the extent to which a witness will be allowed to 
testify to his opinion that a certain happening did not or 
could not take place, based on his observation of the con- 
ditions. L. R. A. 1918A 748, note. The question arises most 
frequently in negligence cases where it is sought to prove 
that whistles were not blown, horns were not sounded, etc. 
In New York, it has been held proper to permit a witness to 
testify that from the place where he was located, he could 
have heard the bell or whistle of a train if it had sounded. 
RenwickwvyaN. Y. C. R. RCo, 36 N. Y. 132, Richardson‘s 
Cases in Evidence, p. 952; Stever v. N. Y. C. & H. R. R. R. 
Co., 7 App. Div. 392, 39 N. Y. 8. 944. In the case last cited, 
the Court said, at p. 399: “This, it seems to us, called for 
something more than the mere expression of an opinion, for 
the answer involved the statement of a fact, about which the 
witness, by reason of his experience or the knowledge which 
he possessed as to the acuteness of his faculties, was more 
competent to speak than anyone else, and, therefore, it was 
one to which the plaintiff was clearly entitled.” See, also, 
Kohlhagen v. Cardwell, 93 Or. 610, 184 Pac. 261, 8 A. L. R. 
11. But testimony of a witness that a person, not himself, 
sitting at a table in a certain room could not hear a con- 
versation had on the porch was held inadmissible, in Mc- 
Laughlin v. Webster, 141 N. Y. 76, 35 N. E. 1081. 


§ 526. Recapitulation of Opinion Evidence of Ordinary 
Witnesses. 


In Hardy v. Merrill, 56 N. H. 227, the Court summarizes 
the cases in which the opinions of ordinary witnesses may 
be received as follows: 
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“Courts and text-writers all agree that, upon questions 
of science and skill, opinions may be received from per- 
sons especially instructed by study and experience in the 
particular art or mystery to which the investigation re- 
lates. But without reference to any recognized rule or 
principle, all concede the admissibility of the opinions of 
non-professional men upon a great variety of unscientific 
questions arising every day and in every judicial inquiry. 
These are questions of identity, handwriting, quantity, 
value, weight, measure, time, distance, velocity, form, size, 
age, strength, heat, cold, sickness and health, questions also 
concerning various mental and moral aspects of humanity, 
such as disposition and temper, anger, fear, excitement, in- 
toxication, veracity, general character and particular phases 
of character, and other conditions and things, both moral 
and physical, too numerous to mention....Opinions of wit- 
nesses derived from observation are admissible in evidence 
when, from the nature of the subject under investigation, no 
better evidence can be obtained.” 


§ 527. Opinions of Expert Witnesses. 


The ground for the admission of expert opinion evidence 
is necessity. The administration of justice requires that, 
under proper limitations, a jury should receive the assist- 
ance of those especially qualified by experience and study 
to express an opinion on questions of fact relating to art, 
science or trade. The rule has been stated by the New York 
Court of Appeals as follows: “It may be broadly stated as 
a general proposition that there are two classes of cases in 
which expert testimony is admissible. To the one class be- 
long those cases in which the conclusions to be drawn by 
the jury depend upon the existence of facts which are not 
common knowledge and which are primarily within the 
knowledge of men whose experience or study enables them 
to speak with authority upon the subject. If, in such cases, 
the jury with all the facts before them can form a conclusion 
thereon, it is their sole province to do so. In the other class 
we find those cases in which the conclusions to be drawn 
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from the facts stated as well as knowledge of the facts 
themselves depend upon professional or scientific knowledge 
or skill not within the range of ordinary training or in- 
telligence. In such cases, not only the facts, but the con- 
clusions to which they lead, may be testified to by qualified 
experts.” Dougherty v. Milliken, 163 N. Y. 527, 57 N. E. 
757, Richardson’s Cases in Evidence, p. 954; Editorial, New 
York Law Journal, March 17, 1927. 


In the one instance, the facts are to be stated by the ex- 
perts and the conclusion is to be drawn by the jury; in the 
other, the expert states the facts and gives his conclusion 
in the form of an opinion, which may be accepted or rejected 
by the jury. To illustrate: In Dougherty v. Milliken, 
supra, in which expert testimony was offered to show neg- 
ligence in the construction of a derrick, it was held that men 
skilled in the construction and use of derricks might prop- 
erly testify to the manner of construction and the amount 
and kind of strain to which the apparatus was subjected, 
but that, with these facts before it, a jury of average in- 
telligence could form a conclusion as to the safety of the 
method of construction employed, and that, therefore, ex- 
pert witnesses should not be allowed to express an opinion 
on that question. Similarly, in Noah v. Bowery Savings 
Bank, 225 N. Y. 284, 122 N. E. 235, it was held that, upon 
the question of the negligence of the defendant bank in hon- 
oring a forged draft, an expert familiar with the savings 
bank business might testify to the usual method of dealing 
with signatures, but that such a witness should not be per- 
mitted to express his opinion that a slight change in the 
spelling of the depositor’s name would not tend to excite 
suspicion in the mind of an ordinarily competent signature 
clerk, since a jury of average intelligence was competent 
to form a proper conclusion from the evidence. See, also, 
People v. Polstein, 184 App. Div. 260, 171 N. Y. S. 501, aff’d 
226 N. Y. 593, 123 N. E. 882. In all cases in which the 
facts can be placed before the jury by any witness, skilled 
or unskilled, who is capable of describing them accurately, 
so that a jury of average intelligence and training can un- 
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derstand them and form a proper conclusion based on them, 
expert opinion evidence is inadmissible. 

The mere fact that one person may know more about a 
subject than another is not sufficient to warrant an expres- 
sion of opinion. Ferguson v. Hubbell, 97 N. Y. 507, 
Richardson’s Cases in Evidence, p. 959. For example, so- 
called experts would not be permitted to express an opinion 
as to how many men would be required in order to erect a 
telephone pole with safety, Hall v. N. Y. Telephone Co., 168 
App. Div. 396, 153 N. Y. S. 22; or whether a slight spread- 
ing of the railroad track and a worn condition of the front 
wheel of the car might cause a derailment, Schutz v. Union 
Ry. Co., 181 N. Y. 33, 73 N. E. 491; or whether there is 
greater danger in running three boards through a saw than 
one, Carron v. Standard Refrigerator Co., 122 App. Div. 
296, 300, 106 N. Y. S. 728; or whether a bullet wound was 
self inflicted, People v. Creasy, 236 N. Y. 205, 140 N. E. 
563. See, also, Welle v. Celluloid Co., 186 N. Y. 319, 79 
N. E. 6; Spokane & I. E. R. R. Co. v. United States, 241 
U. S. 344, 60 Law. Ed. 1037, 36 Sup. Ct. Rep. 668; Fer- 
don v. New York, Ontario & Western R. R. Co., 131 App. 
Div2380;-386) 115'N.Y.'S. 352. 

But where the subject matter is of such a technical nature 
that the proper conclusion to be drawn from the facts de- 
pends upon professional or scientific knowledge or skill, 
qualified experts may express their opinion as to the proper 
inference to be drawn from a given set of facts, as an aid 
to the jury in reaching their own conclusion in the case be- 
fore them. In Mayor v. Pentz, 24 Wend. (N. Y.) 668, the 
Court reasoned as follows: “Indeed it would be more 
logically accurate to say that mere opinion, even of men, 
professional or expert, is not admissible as such; but that 
facts having been proved, men skilled in such matters may 
be admitted to prove the existence of other more general 
facts or laws of nature, or the course of business, as the case 
may be, so as to enable the jury to form an inference for 
themselves. Thus, the existence of certain appearances in 
the dead body having been proved, the chemist testifies that 
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such appearances invariably or generally indicate the opera- 
tion of some powerful chemical agent. His scientific opinion 
is in fact his testimony to a law of nature.” Expert opinion 
evidence of this character is most frequently admitted upon 
subjects requiring a knowledge of medicine or surgery but 
is by no means limited to that class of cases. For example, 
experts may testify to their opinions upon questions in- 
volving nautical skill, Eastern Transportation Line v. Hope, 
95 U.S. 297, 24 Law. Ed. 477; an understanding of com- 
plicated machinery, Swarts v. Wilson Mfg. Co., 115 App. 
Div. 739, 100 N. Y. S. 1054, aff’d 193 N. Y. 623, 86 N. E. 
1133; a knowledge of electrical engineering, German Am. 
Ins. Co. v.0N« Y..Gas @ El. Co. 103, Apps Dine 3107933 
Nw. 8) 46, afb dio EN, Ye OSes de: 


§ 528. Qualifications of Experts. 


The qualification of a witness to testify as an expert is a 
preliminary question for the court and is not, ordinarily, 
subject to review. Dolan v. Herring-Hall-Marvin Safe Co., 
105 App. Div. 366, 94 N. Y. S. 241; Slocovich v. Orient Mut. 
Ins. Co., 108 N. Y, 56, 14 N. EB. 802; Sloan v. Baird, 162 
N. Y. 327, 333, 56 'N. E. 752. See, also, Jenks v. Thompson, 
179 N. Y. 20, 71 N. E. 266. 

There is no definite rule prescribed as to how the skill and 
experience of an expert witness must be acquired. The 
witness may be qualified to speak from actual experience or 
observation, or his ‘knowledge may be acquired wholly by 
study of the subject. Clark v. Bruce, 12 Hun 274; Scandell 
v. Columbia Construction Co., 50 App. Div. 512, 64 N. Y. S. 
232; McCormack v. I. R. T. Co., 61 Mise. 601, 1138 N. Y. S. 
1006. But the witness must be shown to be qualified as an 
expert on the particular subject concerning which he is 
called to testify. Thus, a lawyer would be competent to ex- 
press an opinion as to the value of legal services, but not as 
to the value of the services of a physician, for if the services 
are professional, the witness should be a member of the 
profession. A professional nurse is incompetent to testify 
as an expert on the value of services rendered by one not 
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a professional nurse. Scheu v. Blum, 119 App. Div. 825, 
104 N. Y. S. 887. A person who has worked several years 
in a furniture store, and has also been in the storage, team- 
ing, and auctioneer business, and has conducted art sales is 
not sufficiently qualified as an expert on the value of paint- 
ings. Ellis v. Thomas, 84 App. Div. 626, 82 N. Y. S. 1064. 


§ 529. Examination of Experts—Hypothetical Questions. 

The testimony of experts is not confined to facts within 
their own personal knowledge but may be extended to their 
opinions upon an assumed state of facts. The Court of Ap- 
peals has held that: 

“Tt is a general rule in regard to the opinion evidence of 
experts that the facts upon which the opinion of the witness 
is founded must be laid before the trial court, either by as- 
suming them in a hypothetical question or by the testimony 
of the expert himself if he has observed them.” Weibert v. 
Hanan, 202 N. Y. 328, 95 N. E. 688. 

But where the expert testifies that he is familiar with the 
facts by personal observation, he may express his opinion 
without first stating the facts upon which it is based, al- 
though such facts may always be brought out either on the 
direct or the cross-examination of the witness. For ex- 
ample, an alienist who has examined a patient with refer- 
ence to his sanity may state whether, in his opinion, the 
patient was sane at the time of such examination, without 
first stating the particular symptoms upon which his opin- 
ion is based. People v. Youngs, 151 N. Y. 210, 45 N. E. 460, 
Richardson’s Cases in Evidence, p. 966; People v. Faber, 
199 N. Y. 256, 92 N. E. 674. The rule is summarized in 
Christastie v. Elmira Water, Light & Railroad Co., 202 
App. Div, 210, 195 N. Y. S. 156;.at: p. 272, as follows: 
“In the examination of an expert there are two proper 
methods of interrogation: First, where the expert is 
familiar with the facts by personal observation and so 
testifies, he may be asked directly for his opinion without 
stating the facts upon which it is based; second, where the 
expert is not familiar with the facts upon which his opinion 
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is based, they must be stated to him hypothetically and upon 
the assumption of the facts so stated he must base his opin- 
ion.” 


While there is no unyielding rule as to the form which a 
hypothetical question must take, it is certain that it should 
be so framed as to clearly present the facts which the 
counsel claims to be proved, and which the testimony tends 
to prove, according to his theory of the facts of the case. 
The counsel may, therefore, assume the existence of any 
state of facts which the evidence fairly tends to justify. It 
is not necessary that the facts shall be established beyond 
all controversy. Each side may shape the questions accord- 
ing to its theory. Cowley v. People, 83 N. Y. 464, 470, 38 
Am. Rep. 464. A question which assumes any material 
facts not supported by evidence should be excluded. People 
v. Patrick, 182 N. Y. 131,172, 74 N: EH: 843.° Nonetot the 
material facts in controversy may be taken for granted. 
Marxv: Ontario Beach H. @ A. Co., 211 Neo ¥. Sano5, 105 
N. E. 97. For example, it was held error to permit an ex- 
pert to testify to what, in his opinion, caused a certain 
elevator to fall, whereas he should have been allowed to 
state only what would cause an elevator to fall under 
certain conditions set forth in a hypothetical question. 
Fearon v. N. Y. Life Ins. Co., 162 App. Div. 560, 568, 
147 N. Y. 8S. 644. An expert witness may not express an 
opinion based on the testimony of other witnesses. There- 
fore, a hypothetical question based upon facts ‘as shown 
by the evidence” or “fas based upon all of the evidence 
in the case” is improper, because it assumes that the wit- 
ness recollects all of the evidence, when, as a matter of 
fact, he may not, and because the juror may conclude that 
certain of the facts in evidence have not been proved. When 
specific facts are embraced in a hypothetical question the 
jury can see whether the opinion of the expert is based 
upon facts which have been proved in the case or not and 
whether all of the material facts have been taken into con- 
sideration. People v. McElvaine, 121 N. Y. 250, 24 N. E. 
465, Richardson’s Cases in Evidence, p. 972; Marx v. On- 
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tario Beach H. & A. Co., supra; Burns v. Crow, 123 App. 
Div. 251, 107 N. Y. S. 944; Connor v. O’Donnell, 230 Mass. 
39, 119 N. E. 446. But a hypothetical question may as- 
sume facts not in dispute. Hart v. Maloney, 101 App. Div. 
VSAM ES Bs Cera 


An expert opinion based on matters or information not 
‘ included in the question is incompetent. Cobb v. United 
Engineering & Contracting Co., 191 N. Y. 475, 84 N. E. 395; 
Hopper v. Empire City Subway Co., 78 App. Div. 637, 79 
INS Veo L0ds alt d 178 NY, 587,170 (IN. EE 11003 NAY. 
County Nat. Bank v. Herrmann, 173 App. Div. 814, 819, 
1GOON: Yacs- 422. 


§ 530. Medical Experts. 


Physicians may give opinions as to matters connected 
with their profession or with medical science, even though 
they have not made the matter in question a specialty. 
Pierson v. Hoag, 47 Barb. (N. Y.) 248. They may not only 
testify to present conditions of bodily suffering or injuries, 
but may, also, with some limitations, express opinions as 
to their cause and permanency. 


A physician who has examined a person may describe the 
condition in which he found him and may then testify that, 
in his opinion, that condition was the result of a previous 
condition of the patient observed by him, or that it might 
be the result of certain facts brought out in.the evidence and 
stated in the form of a hypothetical question. Stouter v. 
Manhattan Ry. Co., 127 N. Y. 661, 27 N. E. 805; Turner v. 
City of Newburgh, 109 N. Y. 301, 308, 16 N. E. 344, 4 Am. 
St. Rep. 453; Kimbrough v. Chicago City Ry. Co., 272 IIl. 
71, 111 N. E. 499. A medical witness who has not ex- 
amined the person whose condition is under consideration 
may state, in answer to a hypothetical question, whether, 
in his opinion, a certain physical condition would probably 
result from a given cause. Young v. Johnson, 123 N. Y. 
226, 25 N. E. 363. A medical witness may, also, describe 
the usual symptoms and characteristics of any disease or 
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injury or the symptoms produced by a particular drug or 
poison, for the purpose of aiding the jury in determining 
the cause of the condition testified to. Cole v. Fall Brook 
Coal Co., 159 N. Y. 59, 66, 538 N. E. 670. 


A medical witness who has knowledge of the case may 
always express his opinion as to the probability of the 
patient’s recovery or the probable continuance, duration, or 
permanence of the disease or disability. Griswold v. N. Y. 
Cc. & H.R. RB. R. Co., 115 N. Y. 61, 21 N. E. 726, 12 Am. St. 
Rep. 775; Cross v. City of Syracuse, 200 N. Y. 398, 94 
N. BE. 184. But he will not be permitted to express an opin- 
ion as to future consequences which are “contingent, spec- 
ulative or merely possible.” Strohm v. N. Y., L. E. & W. 
R. R. Co., 96 N. Y. 305; Kimbrough v. Chicago City Ry. 
Co., supra. The rule is that a medical witness may not ex- 
press an opinion as to the possible or probable outbreak of 
new diseases or sufferings unless he can first testify that 
there is such a degree of probability of their occurrence as 
amounts to a reasonable certainty that they will result from 
the original injury. Strohm v. N. Y., L. E. & W. R. R. Co., 
supra. The reason for the distinction ‘is clearly stated, in 
Griswold v. N. Y. C. & H. R. R. BR. Co., supra, at p. 64, as 
follows: 

“There is an obvious difference between an opinion as to 
the permanence of a disease or injury already existing, cap- 
able of being examined and studied, and one as to the 
merely possible outbreak of new diseases or sufferings 
having their cause in the original injury. In the former 
case that disease or injury and its symptoms are present and 
existing, their indications are more or less plain and ob- 
vious, and from their severity or slightness a recovery may 
reasonably be expected or the contrary; while an opinion 
that some new and different complication will arise is merely 
a double speculation, one that it may possibly occur, and 
the other that if it does it will be a product of the original 
injury instead of some other new and, perhaps, unknown 
cause.”’” For example, in a negligence action, the plaintiff’s 
physician testified that the plaintiff’s present trouble was 
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spinal irritation caused by the accident, and was also per- 
mitted to testify that the injury would prove permanent and 
would ultimately result in paralysis. Walden v. City of 
Jamestown, 79 App. Div. 433, 80 N. Y. S. 65, Richardson’s 
Cases in Evidence, p. 976, approved and affirmed in 178 
N, ¥. 213,70 N.-E. 466. 


A doctor who testified that the plaintiff was suffering 
from a general mental deterioration and from deafness, 
and that this condition would be permanent, was also al- 
lowed to state that such condition was likely to grow worse 
as the plaintiff grew older. Knoll v. Third Avenue R. R. 
Com AGA pps Dive 527), 62.N. ¥ “S., 16, att d_ 168 N.Y. 592: 
60 N. E. 1118. 

Doubtful and speculative expressions of opinions by phy- 
Sicians should not be received. Gleason v. Hudson Valley 
Ry. Co., 143 App. Div. 884, 128 N. Y. S. 759, Richardson’s 
Cases in Evidence, p. 980. Thus, when a physician is un- 
able to give an opinion as to which of several possible 
causes was the reasonably certain cause-of a condition, his 
opinion is incompetent. Raynor. v. Metropolitan Street Ry. 
Co., 106 App. Div. 449, 94 N. Y. S. 632. 

The testimony of medical experts is admissible to explain 
X-ray plates which unexplained are unintelligible to a lay- 
man. These plates must, however, have been properly in- 
troduced into evidence. Marion v. B. G. Coon Construction 
Co., 216 N. Y. 178, 110 N. E. 444. It is improper to per- 
mit an X-ray specialist to testify from his notes concerning 
an X-ray picture examined by him where he did not take 
the picture, had never seen the plaintiff, where the picture 
was not produced nor its absence accounted for, nor the 
persons who took the picture called. Merely the testimony 
of the doctor that the plate he saw bore the name of the 
plaintiff was clearly insufficient. Gastiger v. Horowitz, 220 
App. Div. 284, 221 N. Y. S. 481. If the X-ray photographs 
are produced but used by the physician who has examined 
the plaintiff merely to refresh his recollection but not as 
evidence, there is no objection based on the inability of the 
physician to testify that the X-ray photograph is that of 
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the plaintiff. Hinkelman v. Pasteelnick, 3 N. J. Misc. 1013, 
130 Atl. 441. 


§ 531. Handwriting Experts. 


Expert opinion evidence is admissible to prove hand- 
writing. The expert bases his opinion not on personal 
knowledge of the writing, but on a comparison of genuine 
and disputed writings. The standard of comparison must 
be conceded to be genuine or proved to the satisfaction of 
the court. The common law rule permitted such a com- 
parison between a disputed writing and any writing which 
was properly in evidence for other purposes, upon the 
genuineness of which the jury must pass in any event, but 
prohibited the introduction of a writing merely as a stand- 
ard of comparison. Miles v. Loomis, 75 N. Y. 288, 31 Am. 
Rep. 470, Richardson’s Cases in Evidence, p. 981. This 
limitation has been removed by statute in New York. The 
Civil Practice Act, sec. 8382, provides that: 

“Comparison of a disputed writing with any writing 
proved to the satisfaction'of the court to be the genuine 
handwriting of any person claimed on the trial to have made 
or executed the disputed instrument or writing shall be per- 
mitted and submitted to the court and jury in like manner.” 
Under this section, whenever it is sought to establish the 
identity of the writer of a paper which is in issue or rele- 
vant to the issue, any writing may be introduced in evidence 
as a standard of comparison which is proved to the satis- 
faction of the court to be the genuine handwriting of the 
person claimed to have executed the disputed instrument. 
The writing offered as a standard of comparison must 
either be conceded to be genuine or proof of its genuine- 
ness must be made by common law evidence. People v. 
Molineux, 168 N. Y. 264, 318-330, 61 N. E. 286, 62 L. R. A. 
193, Richardson’s Cases in Evidence, p. 143. Thus, the 
genuineness of the standard of comparison may be estab- 
lished “(1) by the concession of the person sought to be 
charged with the disputed writing made at or for the pur- 
poses of the trial, or by his testimony; (2) or by witnesses 
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who saw the standards written, or to whom, or in whose 
hearing, the person sought to be charged acknowledged the 
writing thereof; (3) or by witnesses whose familiarity with 
the handwriting of the person who is claimed to have writ- 
ten the standard enables them to testify to a belief as to its 
genuineness; (4) or by evidence showing that the reputed 
writer of the standard has acquiesced in or recognized the 
same, or that it has been adopted and acted upon by him 
in his business transactions or other concerns.’”’ People 
v. Molineux, supra, at p. 328. But such proof cannot be 
made by the testimony of experts after comparison with 
other admitted or proved writings. Turnure v. Breitung, 
195 App. Div. 200, 186 N. Y. S. 620, aff’d 233 N. Y. 649, 
135 N..E. 955. The sufficiency of the proof of genuineness 
of the standard of comparison must be determined by the 
court in the first instance. Farrell v. Manhattan Ry. Co., 
83 App. Div. 3938, 82 N. Y. S. 334, aff’d 178 N. Y. 596, 70 
N..E. 1098. But this question must ultimately be passed 
upon by the jury before a conclusion can be reached as to 
the identity of the writer of the disputed instrument. Peo- 
ple v. Molineux, supra. A photographic copy of a writing 
cannot be used as a standard of comparison when the 
original writing is not in evidence. Hynes v. McDermott, 
82 N. Y. 41, 50, 37 Am. Rep. 538. 

An expert’s testimony should be confined to comparing 
the disputed and conceded writings, and giving an opinion 
as to whether they were written by the same person. He 
cannot testify directly as to the genuineness of the signature 
in question. People v. Severance, 67 Hun 182, 22 
REY Se OL: 

An ordinary witness is incompetent to express an opin- 
ion by comparison. His judgment would be no better than 
that of a juror. The right in such cases is confined strictly 
to those who are qualified as experts either by scientific 
study or experience in the examination of handwriting. 
Matter of Burbank, 104 App. Div. 312, 93 N. Y. S. 866, aff’d 
1S5s Nay 2099,077 WN. B..11838. 

There is no distinct rule defining the qualifications of 
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handwriting experts, but the witness should be specially 
conversant with handwriting. Teachers of writing, bank 
clerks, and others engaged in commercial employment whose 
business compels them to daily scrutinize writings, may 
testify as experts. People v. Fletcher, 44 App. Div. 199, 
6O.NEY SS. 17 

The competency of an expert witness who has expressed 
an opinion based on a comparison of writings may be tested 
on cross-examination by submitting other specimens of 
handwriting to the witness and asking him to compare them 
with specimens in evidence and to state whether they are 
in the same handwriting. It is also competent to show by 
other witnesses that the so-called expert is mistaken in his 
conclusions upon this test. Hoag v. Wright, 174 N. Y. 36, 
66 N. E. 579. 


A handwriting expert may state the reasons for his opin- 
ion. Johnson Service Co. v. Maclernon, 142 App. Div. 677, 
127 Nees. 431. 


Straight lines or marks are not “writings” within the 
rule permitting comparison of handwritings by experts. 
Matter of Hopkins, 172 N. Y. 360, 65 N. E. 173; Matter of 
Caffrey, 174 App. Div. 398, 161 N. Y. S. 277, aff’d 221 N. Y. 
486, 166 N. E. 1038. 


Experts in the mechanism of typewriting machines may 
be called to testify to an opinion as to whether two type- 
written documents were written on the same machine. Peo- 
ple v. Storrs, <207 N.Y. 51474100) NE 7504 oak Ae 
(N. 8.) 860, Richardson’s Cases in Evidence, p. 986. See 
authorities reviewed in Baird v. Shaffer, 101 Kan. 585, 
168 Pac. 886, annotated L. R. A. 1918D 638. 


§ 532. Recapitulation of Proof of Handwriting by Opin- 
ions of Witnesses. 


I. An ordinary (non-expert) witness may express an 
opinion as to the genuineness of a disputed writing if it 
appears that he has become familiar with the handwriting 
of the party in question 
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a. By having seen him write at least once; 


b. By having seen writings directly or indirectly ac- 
knowledged to be his. 


II. A witness who is shown to be qualified as a handwrit- 
ing expert may make a comparison in court between the 
disputed writing and any writing which is proved to the 
satisfaction of the court to be the genuine handwriting of 
the person claimed to have executed the disputed writing 
and may then state whether, in his opinion, the two were 
written by the same person. 


§ 533. Finger Print Experts. 


Qualified finger print experts are competent to express an 
opinion as to the identity of two sets of finger prints. Peo- 
ple v. Roach, 215 N. Y. 592, 601, 109 N. E. 618, Richardson’s 
Cases in Evidence, p. 994; Moon v. State, 22 Ariz. 418, 198 
Pac. 288, annotated 16 A. L. R. 362. See, also, People v. 
Sallow, 100 Misc. 447, 165 N. Y. S. 915. 


§ 534. Systolic Blood Test. 


The systolic blood pressure deception test has not yet 
gained such a standing and scientific recognition among 
physiological and psychological authorities as would justify 
the courts in admitting expert testimony deduced from the 
discovery, development, and experiments thus far made. 
Frye v. United States, 293 Fed. 1013. 


§ 535. Opinions of Counsel. 


Opinions of counsel as to the merits of the case are un- 
important, and may not properly be stated to the jury. In 
the recent case of People v. O’Regan, 221 App. Div. 331, 
223 N. Y. S. 339, a statement by the District Attorney to 
the effect that he does not prosecute when he has any doubt 
as to the accused’s innocence was held improper. 


CHAPTER XXV. 
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§ 537. Order of Proof. 


The proper administration of justice requires some 
regular method of procedure in the trial of an action. Or- 
dinarily, the party holding the affirmative of the issues, be 
he plaintiff or defendant, should introduce all the evidence 
on his side before he closes; and this without interruption, 
except by cross-examination. The party denying the 
affirmative allegations should then produce his evidence, and 
finally the evidence in rebuttal is received. Marshall v. 
Davies, 78 N. Y. 414; Code of Crim. Pro., sec. 388. But 
this order of proof may be and frequently is departed from, 
in the discretion of the trial judge. In the language of the 
Court, in Barson v. Mulligan, 77 App. Div. 192, 79 N. Y.S. 
31, at p.194: ‘Upon a trial a party is bound to produce all 
his evidence before he closes his side of the case, and after 
he has closed his case and rested it is within the discretion 
of the court whether or not to allow a reopening of the case 
to supply omissions or to receive further testimony, but 
such discretion should be sparingly exercised.” See, also, 
Blake v. People, 73 N. Y. 586. The Code of Criminal Pro- 
cedure, sec. 388, which prescribes the order of a trial in a 
criminal action, expressly provides that, after each side has 
put in its affirmative case and rested and the parties are 
ready to offer rebutting evidence, ‘“‘the court, for good 
reason, in furtherance of justice, may permit them to offer 
evidence upon their original case.” People v. Koerner, 154 
N. Y. 355, 48 N. E. 730, 12 N. Y. Cr. Rep. 503; People v. 
Benham; 160 N. Y. 402, 55 N. E. 11, 14 N. Y. Cr. Rep. 188. 
It has been held that the court may go so far in the exercise 
of its discretion as to permit additional evidence to be taken 
even after the jury has retired. People v. Ferrone, 20-4 
N. Y. 551, 98 N. E. 8. The exercise of this discretion by 
the trial judge in varying the usual mode of procedure by 
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permitting evidence which has been omitted through inad- 
vertance or other cause, to be introduced at any stage of the 
. trial is not, ordinarily, reviewable on appeal. Agate v. 
Morrison, 84 N. Y. 672; Leighton v. People, 88 N. Y. 117. 
But if there is a flagrant abuse of this discretion the wrong 
may be redressed upon appeal. Meyer v. Cullen, 54 
INS oo, 397. 


§ 538. Separation of Witnesses, 


The purpose of separation is to prevent one witness from 
being taught by hearing another’s testimony. Chamber- 
layne’s Modern Law of Ev., Vol. I., sec. 189. There is much 
difference of judicial opinion as to whether this may he de- 
manded as matter of right. The weight of authority holds 
that it is discretionary with the trial court, but if a request 
to separate the witnesses is made in good faith, it is rarely 
denied. People v. Green, 1 Park. Cr. Rep. (N. Y.) 11. 


§ 539. Examination Before Committing Magistrate. 


Statutes, in many jurisdictions, now provide for separa- 
tion on examination of the accused before committing mag- 
istrates. The Code of Criminal Procedure, sec. 202, pro- 
vides: 


~“The witness produced on the part either of the people 

or of the defendant cannot be present at the examination 
of the defendant; and while a witness is under examination, 
the magistrate may exclude all witnesses who have not been 
examined. He may also cause the witnesses to be kept 
separate, and to be prevented from conversing with each 
other, until they are all examined.” 


§ 540. Who May Be Excluded. 


All witnesses are subject to be excluded except a witness 
who is a party to the action. A party to the suit has a right 
to be present at all times. McIntosh v. McIntosh, 79 Mich. 
198, 44 N. W. 592; Code of Crim. Pro., sec. 203. 
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§ 541. Consequences of Disobedience. 


It has been held that a failure to leave the court room in 
obedience to the court’s order disqualifies the witness. This 
would seem to be a harsh rule, and especially so in the case 
of an important witness. The party should not be deprived 
of the testimony of his witness. In New York, the dis- 
obedient witness is not disqualified but is in contempt of 
court, and may be punished accordingly. His testimony 
should be received with the right of counsel to comment on 
the fact that he disobeyed the court’s order for his exclu- 
sion, as affecting his credibility. Friedman v. Myers, 14 
N. Y. S. 142. The Court of Appeals has said: “It used to 
be supposed that it was in the discretion of the judge 
whether the witness should be examined. It is now settled 
and acted upon by all the judges that the judge has no right 
to exclude the witness. He may commit him for contempt, 
but he must be examined, and it is then matter of remark 
that he has wilfully disobeyed the order.’”’ Chandler v. 
Horne, 2 Moody & Rob. (Eng.) 423. 


§ 542. Testimonial Narration. 

The testimony given in court, except testimony by de- 
positions, must be given orally. A witness cannot write 
out his testimony and then read it to the jury. If this were 
permitted it would deprive the jury of many of the strong- 
est indications of trustworthiness. The rule compels a wit- 
ness to state orally the result of his observations and rec- 
ollections. The prime and essential virtue of a narration 
consists in accurately expressing actual and sincere recol- 
lections. If we may assume that a witness’s recollection cor- 
responds to his observation, and his narration corresponds 
to his recollection, the element of testimonial value is com- 
plete. Wigmore on Ev., sec. 766. 


§ 543. Knowledge, Recollection, or Belief. 

In the examination of those who have witnessed a par- 
ticular act, it often happens that there is a wide difference 
in the positiveness of their recollections. Thus, one witness 
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will know a thing positively, another will have a recollec- 
tion, and still another can express only a belief,or an im- 
pression as to it. Yet, all are competent to testify as to 
their recollections or impressions. Carrington v. Ward, 71 
N. Y. 860, 364; Blake v. People, 73 N. Y. 586; Voisin v. 
Commercial Mut. Ins. Co., 60 App. Div. 139, 70 N. Y. S. 
147; Tichnor Bros., Inc. v. Barley, 149 App. Div. 871, 134 
N. Y. S. 129; Abbott v. Church, 288 Ill. 91, 123 N. E. 306, 
annotated 4 A. L. R. 975; Lewis v. Freeman, 17 Me. 260. 
It has been said that: “Witnesses are not required to speak 
with such confidence as to exclude all doubt in their minds. 
If the fact is impressed on the memory, but the recollection 
does not rise to positive assurance, it is still admissible, to 
be weighed by the jury.” Hoitt v. Moulton, 21 N. H. 586. 
But a belief or impression which is derived from the rec- 
ollection of the witness as to the facts is to be distinguished 
from a mere conclusion of the witness. To illustrate: A 
witness testified that he saw the accused go toward the 
river with a child in her arms; that he was one hundred 
yards off and was not sure who the child was; but that it 
was his best impression that it was the child of the accused. 
The appellate court held that this testimony was improperly 
admitted because it appeared that, although the witness 
knew the child of the accused well, he was too far away to 
identify the child carried in the arms of the prisoner, and, 
therefore, it was evident that the witness had merely 
jumped to the conclusion that the accused must have been 
carrying her own child. State v. Thorp, 72 N. C. 186. 


§ 544. Refreshing Memory of Witness by Memoranda. 


It may be that a witness has no recollection of a conver- 
sation or other matter, concerning which he is called upon 
to testify. If so, he may have his memory refreshed by the 
use of memoranda. In fact, any writing may be used to 
stimulate and revive a recollection. Even though a mem- 
orandum does not refresh the memory of a witness, it may, 
under certain limitations, be used as evidence. Thus, he 
may say: “I made a correct memorandum cf this con- 
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versation while my recollection was fresh; I now remember 
nothing, but can offer my prior recollection as embodied in 
the memorandum.” Wigmore on Ev., sec. 734. The rule, as 
recognized in New York, is clearly stated by the Court of 
Appeals in the following language: “1. A witness may, for 
the purpose ot refreshing his memory, use any memoran- 
dum, whether made by himself or another, written or 
printed, and when his memory has thus been refreshed, he 
must testify te facts of his own knowledge, the memoran- 
dum itself not being evidence. 2. When a witness has so 
far forgotten the facts that he cannot recall them, and he. 
testifies that he once knew them and made a memorandum 
of them at the time or soon after they transpired, which he 
intended to make correctly, which he believes to be correct, 
such memorandum, in his own handwriting, may be received 
as evidence of the facts therein contained, although the wit- 
ness has no present recollection of them. 8. Memoranda 
may be used in other cases which do not precisely come 
under either of the foregoing heads.” Howard v. McDon- 
ough, 77 N. VY. 592, 593. The above rule was approved and 
restated in McCarthy v. Meaney, 183 N. Y. 190, 76 N. E. 36. 


Jt will thus be observed that a memorandum may be used 
to revive or refresh a present recollection and also as evi- 
dence of a past recollection recorded. 


§ 545. Present Recollection Revived. 


The rule which has been adopted by the New York courts 
is that any paper whatsoever may be used to refresh the 
recollection of a witness, provided it actually serves that 
purpose, so that, after inspecting the paper, the witness is 
able to recall the facts sufficiently to testify to them from 
memory. Huff v. Bennett, 6 N. Y. 337. It is not essential 
to the use of a memorandum to refresh memory that it 
should have been made by the Witness himself, since it is 
not the memorandum that is the evidence, but the recollec- 
tion of the witness. Huff v. Bennett, supra; The J. S. 
Warden, 219 Fed. 517. In Huff v. Bennett, supra, a wit- 
ness was p-rmitted to use a newspaper report to refresh his 
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memory. To the same effect is Blanding v. Cohen, 101 App. 
Div. 442, 92 N. Y. S. 93, aff’d 184 N. Y. 538, 76 N. E. 1089. 


Upon the same principle, it seems that it should not be 
held essential that the writing be made at the time of the 
event, since the memorandum itself is not evidence but is 
merely a means of recalling the facts to the mind of the 
witness. Mahoney’s Adm’r v. Rutland R. R. Co., 81 Vt. 210, 
69 Atl. 652. The federal decisions, however, as well as those 
of several other jurisdictions, hold that a memorandum may 
be used to refresh the memory of a witness only when it ap- 
pears that the writing was made contemporaneously with 
the occurrences, or nearly so. Putnam v. United States, 162 
U. S. 687, 40 Law. Ed. 1118, 16 Sup. Ct. Rep. 923, and 
authorities there cited. Many of the authorities are not 
quite clear on this point, owing to a tendency, when dis- 
cussing this question to confuse the rule for a memorandum 
used to refresh a present recollection with the rule for a 
record of a past recollection. Wigmore on Ev., sec. 761. 
Thus, in New York, the statement is frequently made that 
a memorandum made at the time of a transaction may be 
used to refresh the memory of the witness. Bigelow v. 
Hall Jt IN. ¥. 1455 Geer v. N. Y. City Ry. 'Co7-50 Misc: 
517, 99 N. Y. S. 483. It has been held, however, that a wit- 
ness’s memory may be refreshed by a record of his testi- 
mony given on a former trial. Jn such a case the writing 
was not made at or near the time of the events observed. 
Hart Vv valoney, 101i App. Div. 37; 91 N. Y. S. 9227 See, 
also, Huff v. Bennett, supra. 


A copy of the original writing or printed matter may be 
used. This is not a violation of the best evidence rule, 
since the writing is not put in evidence. In the language 
of the Court, in Huff v. Bennett, supra, at p. 389: “It is 
well settled that he is permitted to assist his memory by the 
use of any written instrument, memorandum or entry in a 
book, and it is not necessary that such writing should have 
been made by the witness himself, or that it should be an 
original writing, providing after in§pecting it he can speak 
as to the facts frem his own recollection.” 
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Obviously, a witness cannot be allowed to refer to a 
paper to refresh his recollection as to a fact concerning 
which he never had any personal knowledge. Kaplan v. 
Gross, 223 Mass. 152, 111 N. E. 858; Kirschner v. Hirsch- 
berg, 90 N. Y.S. 351. The Court said, in the case last cited, 
at p. 352: “It was not claimed that this witness ever had 
personal knowledge of the work done by the plaintiff. Con- 
sequently she could not have had any memory on the sub- 
ject which it was possible to refresh.” 

Writings cannot be brought to the attention of the jury 
ostensibly for the purpose of refreshing the memory of a 
witness when, as matter of fact, there is no necessity for 
their use for that purpose or when they are incapable of 
serving such a purpose. Thus, if a witness states, or shows 
by his testimony, that his recollection is clear, he should not 
be permitted to use memoranda. Morris v. N. Y. City Ry. 
Co., 91 N. Y. S. 16; Berkowsky v..N. Y. City Ry. Co., 127 
App. Div. 544, i11 N. Y. S. 989. And a witness’s memory 
cannot be refreshed by a paper which does not purport to 
be a record or note of any fact but is merely an affidavit 
stating that the disputed fact did or did not exist. Hon- 
stine v. O’Donnell, 5 Hun 472. 


§ 546. Past Recollection Recorded. 


Notwithstanding the fact that a witness’s recollection is 
not refreshed or revived by an inspection of a writing so 
as to enable him to testify from memory, yet the writing 
may be used, subject to certain limitations, in connection 
with and as auxiliary to the testimony of the witness. 
Haven v. Wendell, 11 N. H. 112. This right was at one time 
denied, and is still questioned in some jurisdictions, but is 
_ now firmly established in New York. Halsey v. Sinsebaugh, 
15 N. Y. 485. In that case, the Court said, at p. 488: “It is 
well known that the efforts of memory are seldom equal to 
the task of recalling, after any considerable lapse of time, 
even the exact substance of words and phrases; while it 
would be comparatively easy, at the time or immediately 
afterwards, to make an accurate record of their import. To 
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exclude such a record, when shown to have been honestly 
made, would be to reject the best and frequently the only 
means of arriving at truth.” The justification, therefore, 
for the use of a record of a past recollection is necessity. 
The limitations under which such a memorandum may be 
received in evidence are clearly stated, in Russell v. Hudson 
River R. R. Co., 17 N. Y. 184, at p. 140, as follows: 


“Tt is only as auxiliary to, and not as a substitute for the 
oral testimony of the witness, that the writing is admis- 
sible. It is the duty of the court, in all such cases, to see, 
before receiving the memorandum in evidence, 


1. That it was made at or about the time of the trans- 
action to which it relates, 


2. That its accuracy is duly certified by the oath of the 
witness, and 


3. That there is a necessity for its introduction on ac- 
count of the inability of the witness to recollect the facts.” 


§ 547. Memorandum Made at or near the Time of the 
Events. 


The time when the record should be made has been va- 
riously phrased. To illustrate: ‘At or about the time of 
the transactions to which it relates,’ Russell v. Hudson 
River R. R. Co., 17 N. Y. 184; “‘at the time or almost im- 
mediately afterwards,” Halsey v. Sinsebaugh, 15 N. Y. 485; 
“at or about the time or soon after,” Howard v. McDonough, 
77 N. Y. 592. While the memorandum need not be made 
contemporaneously with the event, yet, to insure accuracy, 
it should be made while the facts are fairly fresh in the 
memory of the witness. A statement prepared long after 
the event cannot be used. Maxwell v. Wilkinson, 113 U. 8S. 
656, 28 Law. Ed. 1037, 5 Sup. Ct. Rep. 691. The time al- 
lowed for making the memorandum must turn upon the 
circumstances of each particular case, for the phrases used 
furnish no accurate test. 
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§ 548. Accuracy Guaranteed by Witness. 

The correctness of the statements contained in the mem- 
orandum must be verified by the witness before the mem- 
orandum can be received. McCarty v. Meaney, 183 N. Y. 
190, 76 N. E. 36. This is ordinarily done by the testimony 
of the witness that, although he has no present recollection 
of the facts, he remembers that he made or saw the mem- 
orandum about the time of the events and that he knew it 
to be correct at that time. But if the witness does not re- 
member having seen the memorandum before, he may tes- 
tify that, from his handwriting, habits, or usual course of 
business in reference to matters of that nature, he is con- 
vinced that the statements are correct. It is not sufficient 
for a witness to state merely that he recognizes the signa- 
ture as his own and that he never affixed his signature to 
a paper which did not contain a correct statement of facts 
within his own knowledge. Hodas v. Davis, 203 App. Div. 
297, 196 N. Y. S. 801. He must assert a present conviction 
of the correctness of the statements, although he need not, 
in every case, state the ground of his belief. See authorities 
reviewed in Hodas v. Davis, supra. 

It must appear, also, that at the time when the witness 
inade or saw the memorandum he had personal knowledge 
of the facts stated therein. A memorandum cannot be re- 
ceived as a record of the witness’s past recollection where it 
appears that the memorandum was made by the witness 
from facts reported to him by another, as such evidence 
would be pure hearsay. Peck v. Valentine, 94 N. Y. 569, 
Richardson’s Cases in Evidence, p. 1003. But this use of 
memoranda as auxiliary evidence must be distinguished 
from the admissibility as primary evidence of book entries 
made in the regular course of business, under the rule laid 
down in Mayor v. Second Ave. R. R. Co., 102 N. Y. 572, 
7 N. E. 905, 55 Am. Rep. 839, Richardson’s Cases in Evi- 
dence, p. 412. 

Some of the earlier decisions assumed that the memor- 
andum must be in the witness’s own handwriting, Howard 
v. McDonough, 77 N. Y. 592, but the weight of authority 
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supports the rule that it is sufficient if the witness saw the 
memorandum soon after it was made and recognized it at 
that time as containing a true statement of facts within 
his own knowledge. Entries made by a bookkeeper of items 
furnished by the witness and seen two days later by him and 
recognized at that time to be correct were held admissible 
in Clark v. Nat. Shoe and Leather Bank, 164 N. Y. 498, 502, 
58 N. E. 659. But it would be error to allow a witness to 
use an itemized statement of account which he had neither 
made nor seen before. Callman v. Bruckenfeld, 108 
ae en. L070; 

The New York cases hold strictly to the requirement that 
the original memorandum must be produced. Halsey v. 
Sinsebaugh, 15 N. Y. 485; Marcly v. Shults, 29 N. Y. 346; 
Peck v. Valentine, supra. The rule is stated, in Mankoff, 
ce Vea ticrnwi. (0,07 Misc415, LOLN. Y 25.845, at-p: 
417, as follows: “If a witness at the time of testifying has 
a present recollection of the facts contained in a paper, 
he may use a copy to refresh his memory as to its contents; 
but if he has no present recollection of the facts contained 
in the paper, but merely has a present confidence that the 
paper contains facts which he once knew, the original paper 
must be produced in order to be used to assist the witness 
in testifying, or its absence must be accounted for; and 
this is true whether it is desired to introduce the paper 
in evidence as an exhibit, or have the witness read its con- 
tents into the record.” In most jurisdictions, copies are 
received when the original manuscript is not available. 
Wigmore on Ev., sec. 749. Although this practice would 
seem to be sanctioned by the rule as stated in Mankoff, Inc. 
v. Erie R. R. Co., supra, the Court of Appeals, in Peck Vv. 
Valentine, supra, held definitely that even in a case “where 
the original memorandum is shown to be lost, its contents 
may not be proved by secondary evidence. 


§ 549. Witness Unable to Speak from Memory. 
Before a memorandum can be received as a record of a 
witness’s past recollection, it must appear that the witness 
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is unable, even after looking at the memorandum, to testify 
to the facts from memory. Russell v. Hudson River R. R. 
Co., 17 N. Y. 184; Nat. Ulster County Bank v. Madden, 114 
No-Y> 280,. 21 Ne Be9408;. 11Am, St? Rep."6s337 Peopicyy: 
- McLaughin, 150 N. Y. 365, 392, 44 N. E. 1017; Mattison v. 
Mattison, 203 N. Y. 79, 96 N. E. 359. It thus appears that 
the New York courts prefer a revived present recollection to 
a recorded past recollection, for a memorandum of past re- 
collection is permitted only “‘When a witness has so far for- 
gotten the facts that he cannot recall them, even after look- 
ing at a memorandum of them.” Howard.v. McDonough, 
TT N.Y. 592,593. 


The Court of Appeals in the recent case of People v. Wein- 
berger, 239 N. Y. 307, 146 N. E. 484, took a somewhat dif- 
ferent position when it said: “The rule that the present 
recollection of a witness must be exhausted before a record 
of his past recollection may be admitted in evidence, though 
applied in New York and the Federal Courts has not been 
universally accepted or approved. There are times when 
the record of a past recollection, if it exists, is more trust- 
worthy and desirable than a present recollection of greater 
or less vividness. * * * The transcript represents a 
record of the witness’s past memory of the play more re- 
lable as evidence than testimony based upon his present 
memory could possibly be, and it should, therefore, have 
been received, especially, since no suggestion was made that 
the usual formal questions should first be asked.” 


From the above it is diflicult to determine whether the 
court was creating a new situation not contemplated by the 
present rules or was actually predicting a limitation of the 
use of our present classification. 


§ 550. Memorandum Adopted by Witness as His Testi- 
mony, 

A memorandum of a past recollection is not, of itself, 
independent evidence of the facts contained therein. Al- 
though it may be received in evidence in connection with and 
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as auxiliary to the testimony of the witness, its use is not 
regulated by the rules governing documentary evidence. - 
The witness himself swears to the facts contained in the 
memorandum, not from memory, but because of his con- 
fidence in the correctness of the writing. The writing thus 
becomes a present evidentiary statement of the witness, 
verified by his oath. As such, the contents of the paper may 
be read to the jury by the witness or the paper itself may 
be put in evidence, and the testimony of the witness and 
the contents of the paper are to be taken together as equiva- 
lent to a present positive statement of the witness affirming 
the truth of the facts stated in the memorandum. Manning 
v. School Dist. No. 6, 124 Wis. 84, 102 N. W. 356, 360; 
Cottentin v. Meyer, 80 N. J. L. 52, 76 Atl. 341. 


§ 551. Memorandum of Long Schedules. 


It frequently happens, in actions for the conversion of 
a store of goods, actions upon fire insurance policies, actions 
on long accounts, etc., that a witness is called upon to testify 
to hundreds or thousands of items, which no witness could 
carry in his mind. In such a case a witness may make a list 
of all the items or he may use a list which has been prepared 
previously for some other purpose, and in either case, he 
may aid his memorv by the use of such list while testifying. 
“After the witness has testified, the memorandum may be 
put in evidence, not as proving anything by itself, but as 
a detailed statement of the items testified to by the witness.” 
Howard v. McDonough, 77 N. Y. 592, 594. See, also, Mc- 
Cormick v. Penn. Cent. R. R. Co., 49 N. Y. 303, 315; Wise v. 
Phoenix Fire Ins. Co., 101 N. Y. 637, 4 N. E. 634; Ellsworth 
v. Aetna Ins. Co., 105 N. Y. 624, 11 N. E. 355; Cohen v. Sun 
Ins. Office, 198 N. Y. 140, 91 N. E. 265. This use of mem- 
oranda belongs in the third group of the classification 
adopted by the Court of Appeals, in Howard v. McDonough, 
supra, viz., “cases which do not come under either of the 
foregoing heads,” 
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§ 552. Use of Memoranda on Cross-Examination. 


Although a writing which revives a present recollection 
is in no way used evidentially, yet the opposing counsel has 
the right to inspect it and use it to test the credibility of 
the witness and to show that it could not properly refresh 
his memory. Peck v. Lake, 3 Lans. (N. Y.) 136; Tibbets v. 
Sternberg, 66 Barb. (N. Y.) 201; Schwickert v. Levin, 76 
App. Div., 373, 78 N. Y. S. 394; Richardson v. Nassau Elec. 
R. R. Co., 190 App. Div. 529, 532, 180 N. Y. S. 109; Miller 
v. Greenwald Petticoat Co., 192 App. Div. 559, 562, 183 
N. Y. S. 97; People v. Schepps, 217 Mich. 406, 186 N. W. 
508; Green v. State, 53 Tex. Crim. Rep. 490, 110 8S. W. 920, 
annotated 22 L. R. A. (N. S.) 706. There is no question 
as to the right of inspection and cross-examination where 
the memorandum fails to revive a present recollection, for in 
such cases the writing, as well as the testimony, is admis- 
sible. The reason for the rule is clearly stated by the Court, 
in Tibbetts v. Sternberg, supra, as follows: “If the wit- 
ness cannot be compelied to produce it, he might use docu- 
ments made for him by the party calling him, of the ac- 
curacy of which he knows nothing. The right of a party 
to protection against the introduction against him of false, 
forged, or manufactured evidence, which he is not permitted 
to inspect, must not be invaded a hair’s breadth.” 


§ 553. Other Modes of Refreshing Memory. 

Although a party may not impeach the credibility of his 
own witness, nevertheless, when surprised or disappointed 
by unexpected testimony or by a failure to testify to certain 
material facts, the attorney for the party may interrogate 
the witness in respect to previous testimony or declarations 
of the witness for the purpose of refreshing his recollection. 
Bullard v. Pearsall, 53 N. Y. 230, Richardson’s Cases in 
Evidence, p. 1017; O’Hagan v. Dillon, 76 N. Y. 170, 173; 
People v. Kelly, 118 N. Y. 647, 21 N. E. 122. In the language 
of the Court, in Bullard v. Pearsall, supra, at p. 231: “We 
are of opinion that such questions may be asked of the wit- 
ness for the purpose of probing his recollection, recalling to 
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his mind the statements he has previously made, and draw- 
ing out an explanation of his apparent inconsistency. This 
course of examination may result in satisfying the witness 
that he has fallen into error and that his original statements 
were correct, and it is calculated to elicit the truth.” But 
this practice is allowed only in cases where the party or his 
counsel is honestly surprised by the testimony of his witness. 
People v. Cascia, 191 App. Div. 376, 381, 181 N. Y. S. 855, 
a8 N. Y. Crim. Rep. 300. 


§ 554. Interpreters. 


Foreigners, deaf and dumb persons and others unable 
to speak the English language may testify through inter- 
preters. If there is no official interpreter attached to the 
court, it is the duty of the trial judge to appoint a suitable 
interpreter whenever the necessity is shown to exist. Men- 
ella v. Metropolitan Street Ry. Co., 43 Misc. 5, 86 N. Y. S. 
930. The office of interpreter may be discharged by anyone 
who has a fair knowledge of English and of the language 
to be interpreted. People v. Constantino, 153 N. Y. 24, 
33, 47 N. E. 37. If the witness is a deaf mute, the inter- 
preter must be familiar with the code of signs employed by 
the witness. People v. McGee, 1 Denio (N. Y.) 21; Cham- 
berlayne’s Modern Law of Ev., Vol. I., sec. 855. An in- 
terpreter must be sworn to interpret well and truly, and a 
failure to administer such an oath to an interpreter is 
ground for reversal. People v. Fisher, 182 App. Div. 301, 
169 N. Y. S. 729. Testimony repeated on the witness stand 
of what an interpreter not on the witness stand said when 
the police examined the accused is hearsay, and hence inad- 
missible. People v. Sing, 242 N. Y. 419, 152 N. E. 248. 


§ 555. Maps, Diagrams, Models, etc. 

The right to use and introduce maps, diagrams and 
models to illustrate the testimony of witnesses is unques- 
tioned. Western Gas Const. Co. v. Danner, 97 Fed. 882; 
Clegg v. Metropolitan Street Ry. Co., 1 App. Div. 207, 37 
N. Y. S. 130, aff’d 159 N. Y. 550, 54 N. E. 1089. 
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§ 556. Leading Questions. 


The simplest form of testimonial statement is an unin- 
terrupted narrative. But testimony may be furnished in 
response to interrogations and not as a spontaneous utter- 
ance. When testimony is obtained by answers to questions, 
certain opportunities for abuse may arise, and it is this 
danger of error that prohibits the use of a leading ques- 
tion. “A question is leading which puts into a witness’s 
mouth the words that are to be echoed back, or plainly 
suggests the answer which the party wishes to get from 
him.” People v. Mather, 4 Wend. (N. Y.) 229, 247, 21 Am. 
Dec. 122. A witness may unconsciously accept the sugges- 
tion of a question, and counsel may, therefore, by the use of 
interrogations, supply a false memory for the witness; 2. e., 
suggest desired answers not based upon real recollection. 
Wigmore on Ev., sec. 769. Mr. Bentham says: “A ques- 
tion is a leading one when it indicates to the witness the 
real or supposed fact which the examiner expects and de- 
sires to have confirmed by the answer. Is not your name 
so and so? Do you reside in such a place? Are you not 
in the service of such and such a person? Have you not 
lived so many years with him? It is clear that under this 
form every sort of information may be conveyed to the wit- 
ness in disguise. It may be used to prepare him to give 
the desired answers to the questions about to be put to him; 
the examiner, while he pretends ignorance and is asking 
for information, is in reality giving instead of receiving 
it.” Bentham, Rationale Judicial Evidence, Browning’s 
Edition, Vol. VI., p. 338. 


It is not always an easy matter to determine whether or 
not a question is leading. A suggestion may be hidden in 
the tone of the voice, rather than in the words. Therefore, 
any question may, under certain circumstances, be sugges- 
tive or leading. In Steer v. Little, 44 N. H. 613, Richard- 
son’s Cases in Evidence, p. 1005, the Court divided leading 
questions into three classes: 


1. Questions calling for no other answer than yes or no. 
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2. Questions so framed as to suggest to the witness the 
answer desired. 
3. Questions which assume facts in controversy. 


§ 557. Questions Answered by Yes or No. 


Questions which call for no answer other than a simple 
affirmative or negative are often objectionable because it is 
desirable that the witness should narrate his observations in 
his own words. In the language of the Court, in Steer v. 
_ Little, 44 N. H. 613: “The witness is to answer in his own 
language; the counsel is not allowed to substitute his own 
artful statement for that of the witness.” 


§ 558. Questions Framed to Suggest Answer. 


A question may be so framed as to suggest to the witness 
the answer which is desired. The negative “not” is often 
relied upon as indicating a leading question. Thus, “Did 
you not hear the sound of a horn?” conveys the idea that 
an affirmative answer is desired; but the question without 
“not” does not betray the desired answer. The alternative 
form, “Did you or did you not hear the sound of a horn?” 
is, ordinarily, proper, because both affirmative and negative 
answers are presented to the witness. But under certain 
conditions an alternative question, ‘‘whether or not,” may 
be leading and, therefore, improper; e. g., where the ques- 
tion contains striking or peculiar facts or lengthy details 
which might not otherwise have suggested themselves to 
the mind of the witness. People v. Mather, 4 Wend. (N. Y.) 
229, 248, 21 Am. Dec. 122. For illustrations, see Jones on 
Ev., sec. 816, notes 17 and 18. 


§ 559. Questions Assuming Controverted Facts. 

A question which assumes a controverted fact is also ob- 
jectionable as leading. People v. Mather, 4 Wend. (N. Y.) 
229, 249, 21 Am. Dec. 122. To illustrate: What was the 
plaintiff doing when the defendant struck him? the con- 
troversy being whether the defendant did strike. A dull or 
forward witness may answer the first part of the question 
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and omit the last.’’ Steer v. Little, 44 N. H. 613, Richard- 
son’s Cases in Evidence, p. 1005. Again, the issue being 
whether the insured was really deceased or had fraudulently 
pretended to be drowned, a question, “State what was the 
nature of the current at the point where Sheppard fell in” 
was held leading and improper. The Court said, “This sort 
of assumption is one of the most pernicious forms in which 
the vice of ieading questions can make its appearance, its 
tendency being to induce the witness to adopt the theory 
of the facts propounded by the examiner, and shape his 
testimony in a way to lend support to that theory.” 
Travelers’ Ins. Co. v. Sheppard, 85 Ga. 751, 12 S. E. 18. 


EXCEPTIONS: LEADING QUESTIONS PERMITTED 


§ 560. Introductory Matter. 

Leading questions are proper which relate to introduc- | 
tory matter and which tend to carry the witness quickly to 
matters material to the issue. Thus, where a witness is 
called to testify to a conversation, admission, agreement, or 
other fact in issue, his attention may be drawn to the sub- 
ject, occasion, time, place, or person, by leading questions. 
See Cope v. Sibley, 12 Barb. (N. Y.) 521, 523. 


§ 561. Hostile, Biased, or Unwilling Witnesses. 

A leading question is permitted, even in a direct examina- 
tion, where the witness appears to be hostile or unwilling. 
In such cases the direct examination may, in the discretion 
of the court, assume the character of a cross-examination. - 
Becker v. Koch, 104 N. Y. 394, 10 N. E. 701, Richardson’s 
Cases in Evidence, p. 1009; People v. Sexton, 187 N. Y. 495, 
509, 80 N. E. 396, 116 Am. St. Rep. 621; State v. Benner, 64 
Me. 267. As a hostile witness conceals as much and re- 
veals as little of the truth as his conscience and skill will 
permit, there is little danger of coloring the witness’s testi- 
mony by suggesting the desired answers in a question. 

In Becker v. Koch, supra, the Court says: “An adverse 
witness may be cross-examined, and leading questions may 
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be put to him by the party calling him for the very sensible 
and sufticient reason that he is adverse, and that the danger 
arising from such a mode of examination by the party 
calling a friendly or unbiased witness does not exist.” 

The hostility, bias, or unwillingness of a witness is to be 
decided by the judge, according to his impressions of the de- 
meanor of the witness upon the trial, taking into considera- 
tion the relation of the witness to the party calling him and 
any other circumstances which might induce him to with- 
hoid testimony. Wigmore on Ev., sec. 774. 


§ 562. Facts Not Remembered. 


Where the witness’s recollection is exhausted, sugges- 
tions by interrogation are allowed to assist his memory. 
Therefore, a question which supplies a name, date, or items 
of goods lost, destroyed, or sold is permissible. Greenleaf 
on Ev., 16th Ed. sec. 485; Cheeney v. Arnold, 15 N. Y. 345, 
69 Am. Dec. 609. 

Leading questions are permitted, also, where the wit- 
ness is illiterate. Nicoletti v. Dieckmann, 89 Misc. 131, 
151 N. Y. 8S. 520; Strnad v. William Messer Co., 142 
Ie: O14. 


§ 563. Leading Questions on Cross-Examination by Op- 
ponent. 


On cross-examination, since the witness may be presumed 
not to favor the cross-examiner, leading questions are al- 
lowed. Greenleaf on Ev., 16th Ed., sec. 485; Livingston 
v. Keech, 34 Super. Ct. (N. Y.) 547. But there is no right 
to put leading questions on cross-examination while seeking 
to elicit new matter. People v. Genet, 19 Hun 91; People v. 
Court of Oyer and Terminer, 83 N. Y. 4386. 


§ 564. Leading Questions by the Court. 


The court, in its discretion, may ask leading questions of 
a witness for the purpose of bringing out the true facts, pro- 
vided the trial judge does not in this manner impress the 
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jury with his opinion as to which of the parties is entitled 
to judgment. See note to Parker v. State, 182 Tenn. 327, 
178 S. W. 488, in L. R. A. 1916A 1196. 


§ 565. Leading Questions in Discretion of Trial Court. 


In all common law jurisdictions the admission of a ques- 
tion which is objected to as leading is a matter resting 
largely in the discretion of the trial judge, and appellate 
courts are reluctant to reverse a judgment for error in that 
respect. Steer v. Little, 44 N. H. 618. The New York 
Court of Appeals has gone so far as to hold that the discre- 
tion of the trial court to determine whether a question is 
leading, and also whether it should be permitted even though 
leading, is not subject to review on appeal. Walker v. 
Dunspauch, 200N. Y.1703 Downs vo.NoY. Cake nacos 4a 
N. Y. 83, 88. Other cases state the rule to be that the dis- 
cretion of the court in this matter is subject to be reviewed, 
but that the determination of the trial court will not be re- 
garded as error unless the discretion has been abused. Bud- 
long v. Van Nostrand, 24 Barb. (N. Y.) 25. A more prac- 
tical statement of the rule is found in People v. Mather, 4 
Wend. (N. Y.) 229, 21 Am. Dec. 122: ‘Considerable dis- 
cretion is left to a judge who presides at a trial to regulate 
and control the examination of witnesses, and this court are 
cautious to avoid encroaching upon the proper exercise of 
this discretion. If, however, an established rule of law has 
been violated, the party injured has an undoubted right to 
relief, and the court feel no reluctance in such a case to 
erantiit;” 


§ 566. Cross-Examination, 

After a witness has testified, on direct examination, for 
the party who called him, he is turned over to counsel for 
the adverse party to be cross-examined. Every witness is 
subject to the right of cross-examination by the opponent, 
for it is by this method that a witness may be discredited. 
The right of cross-examination is universally recognized as 
the principal and most efficacious test for the discovery of 
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truth. Greenleaf on Ev., 16th Ed., sec. 446. One of the rea- 
sons for excluding hearsay evidence is that the declarant, 
whose statements are offered, cannot be subjected to the test 
of cross-examination. For illustrations of the theory and 
art of cross-examination, see Wigmore on Ev., sec. 1368. 


§ 567. Cross-Examination Prevented. 


If cross-examination is prevented by accident or design, 
the direct examination is rendered incompetent. People v. 
Cole, 43 N. Y. 508; Gallagher v. Gallagher, 92 App. Div. 138, 
87 N. Y. S. 843; Wray v. State, 154 Ala. 36, 45 So. 697, 129 
Am. St. Rep. 18, annotated 15 L. R. A. (N. S.) 493. In 
People v. Cole, swpra, a material witness for the People 
went into convulsions after her direct examination and be- 
came so ill as to render her cross-examination impossible. 
Counsel for the defendant moved that the testimony of this 
witness be stricken out or that the trial be adjourned until 
the recovery of the witness. Both requests were denied by 
the trial judge. The Court of Appeals granted a new trial 
on the ground that the defendant’s request to strike out the 
testimony should have been complied with, as the defend- 
ant, without any fault on his part, had lost his right of 
cross-examination. The better practice would seem to be 
to declare a mistrial if the injured party desires it. If, 
however, the injured party elects to proceed with the trial, 
he must be held to have waived his right of cross-examina- 
tion and cannot insist that the testimony be withdrawn from 
the jury. Gale v. State, 185 Ga. 351, 69 S. E. 5387. 

The opportunity to cross-examine is all that is required. 
The exercise of the right may not always be judicious, and 
is, therefore, frequently waived. Bradley v. Mirick, 91 
NY. 293. . 

A deposition may be suppressed because of a refusal of 
the witness examined on commission to answer material 
questions on cross-examination, but a motion to suppress 
on that ground must be made before trial. Otherwise, the 
party will be deemed to have waived his right. Sturm v. 
Atlantic Mut. Ins. Co., 68 N. Y. 77, 87. 
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§ 568. Scope of the Cross-Examination. 

The cross-examination should be limited to such matters 
as have been gone into on the examination in chief, with the 
necessary exception that the cross-examining counsel may 
ask proper questions for the purpose of impeaching the 
credibility of the witness. Houghton v. Jones, 1 Wall. 
(U. S.) 702, 17 Law. Ed. 503; Hall v. Allemannia Fire Ins. 
Co., 175 App. Div. 289, 292, 161 N. Y. S. 1091. In the lan- 
guage of the Court, in Houghton v. Jones, supra: “The 
rule has been long settled, that the cross-examination of 
a witness must be limited to the matters stated in his di- 
rect examination. If the adverse party desires to examine 
him as to other matters, he must do so by calling the wit- 
ness to the stand in the subsequent progress of the cause.”’ 
But the order of proof is always a matter which rests 
largely in the discretion of the trial court. Therefore, the 
trial court, in its discretion, may and frequently does relax 
the rule and allow the cross-examination to extend to other 
matters pertinent to the issue. Wills v. Russell, 100 U. S. 
621, 25 Law. Ed. 607. 


§ 569. Cross-Examination—Error on Collateral Matters 
Cannot Be Shown. 

The cross-examiner, as a rule, is bound by the answers 
given to his questions on collateral matters. Without: this 
rule collateral issues might be multiplied ad infinitum. An 
inquiry as to immoral or criminal acts or conduct of the wit- 
ness for the purpose of impeaching his credibility is purely 
collateral. Therefore, the cross-examiner is bound by the 
answers of the witness upon such matters, and may not 
afterwards call other witnesses, or introduce any other evi- 
dence, to contradict him in reference to such answers. 
Editorial, New York Law Journal, February 4, 1927; Peo- 
ple v. Greenwall, 108 N. Y. 296, 15 N. E. 404, 2 Am. St. Rep. 
415; People v. DeGarmo, 179 N. Y. 130, 71 N. E. 736; Potter 
v. Browne, 197 N. Y. 288, 298, 90 N. E. 812, Richardson’s 
Cases in Evidence, p. 1014. But where the credibility of a 
witness is attacked by proof of his conviction of a crime, 
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the cross-examiner is not concluded by his answer. This 
is an exception to the above rule. Civil Practice Act, sec. 
350; Penal Law, sec. 2444. 

Again, when justice requires it, a collateral matter may 
be gone into and its truth established or disproved. Thus, 
“the relations which a witness has to the case, or to a party, 
threats made by him, the fact that a party tried to bribe 
him, the fabrication, destruction or concealment of evi- 
dence and the like, may be shown.” Hoag v. Wright, 174 
N. Y. 36, 45, 66 N. E. 579, 63 L. R. A. 163. This case, 
Hoag v. Wright, overrules People v. Murphy, 135 N. Y. 450, 
382 N. E. 138, Richardson’s Cases in Evidence, p. 1056, 
where it was held that, if an expert, after testifying to the 
handwriting of a paper, is shown, upon cross-examination, 
other writings, and asked if they are by the same writer, his 
answer that they are concludes the cross-examiner, and evi- 
dence that they were written by a third party is not com- 
petent, since it would draw a collateral matter in issue. 


§ 570. Examination of Witnesses for the Defense. 


After the witnesses for the party holding the affirmative 
of the issues have been examined and cross-examined, the 
adverse party is ready to put in his evidence. The direct 
examination of the witnesses for the defense is governed by 
the same principles as that of the opponent’s. The oppo- 
nent’s case is met 

1. By impeaching his witnesses, or 

2. By proving that the facts are not as testified to by 
them. 


§ 571. Impeachment of Witnesses. 


A party may impeach the credibility of his opponent’s 
witness. 

1. By showing his general bad reputation with respect to 
truth and veracity. 

2. By interrogating him on cross-examination concern- 
ing any immoral, vicious, or criminal act of his life which 
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ynay affect his character and tend to show that he is not 
Se of belief. 


. By showing that he has made statements on eve 
occasions which are inconsistent with his present testimony. 


4. By showing his bias in favor of the party calling him, 
his hostility towards the party against whom he is testify- 
ing or his interest in the case. 


5. By showing that he has been convicted of a crime. 


6. By showing that, either at the time of the occurrences 
to which he has testified or at the time of giving the testi- 
mony, he was under the influence of drugs or liquor or was 
ill or mentally deranged. 


§ 572. Impeachment by Showing Bad Reputation for 
Truth and Veracity. 


A witness may be impeached by showing his general bad 
reputation for truth and veracity. The impeaching witness 
must first be asked if he knows the general reputation of 
the witness with respect to truth and veracity, in the com- 
munity where the witness resides, and if he does not know 
it he is incompetent. Sturmwald v. Schreiber, 69 App. Div. 
476, 479, 74 N. Y. S. 995. The fact that he does not reside 
in the same town with the person whose credibility is in 
question is immaterial, provided it appears that he “‘resides, 
moves, circulates, or does business” within “the natural 
radius of repute.’”’ The court will not permit a stranger 
sent out by the adverse party to testify to the result of his 
inquiry, but otherwise, if the witness states that he knows 
the general reputation for veracity of the person in ques- 
tion, in the community in which he lives, the court will not 
look into his qualifications, but will allow his testimony, 
leaving its value to be determined by the jury. People v. 
Loris, 181 App. Div. 127, 115 N. Y. S. 236. If he knows the 
witness’s reputation he may state what that reputation is. 
Carlson v. Winterson, 147 N. Y. 652, 42 N. E. 347; Wether- 
bee v. Norris, 103 Mass. 565. 
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Under the English rule, it is proper to ask the impeaching 
witness, who has testified that he knows the reputation for 
veracity of the person in question and that it is bad, whether 
he would believe him upon his oath, and this practice has 
been referred to with approval by the Court of Appeals. 
Carlson v. Winterson, supra. The rule has been severely 
criticised, however, and has been discarded in several jur- 
isdictions, on the ground that it calls for a mere opinion of 
the witness and permits him to usurp the function of the 
jury. Hooper v. Moore, 48 N. C. 428; Eastman v. Boston 
El. Ry. Co., 200 Mass. 412, 86 N. E. 793. A witness who is 
called to sustain the character of an impeached witness may 
state that he would believe him under oath, but this rests 
upon a different principle. 


§ 573. Only Reputation Evidence Admissible. 

Such testimony must be confined strictly to the general 
reputation of the witness for veracity. The impeaching wit- 
ness may not testify to specific instances of want of veracity 
on the part of the witness whose credibility is in question; 
nor may he express an opinion as to his veracity based on 
his own observation. Kimmel v. Kimmel, 38 Serg. & R. 
(Pa.) 336, 8 Am. Dec. 655. Specific instances of vicious, 
immoral, or criminal conduct which might tend to render 
one unworthy of belief may not be testified to by an im- 
peaching witness. Conley v. Meeker, 85 N. Y. 618; Jack- 
son v. Lewis, 13 Johns. (N. Y.) 504. Such specific in- 
stances may, however, be inquired about of the witness 
sought to be impeached, upon his cross-examination. 


§ 574. Must Be Confined to Reputation for Veracity. 

Dicta may be found in numerous opinions to the effect 
that testimony which is offered to impeach a witness need 
not be confined strictly to reputation for truth and veracity 
but may be extended to his reputation with respect to 
general moral character, upon the theory that a man of 
general bad moral character is unworthy of belief, and, in 
fact, this view seems to have been acquiesced in quite gen- 
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erally in the earlier decisions in this State. Bakeman v. 
Rose, 18 Wend. (N. Y.) 146; Kenyon v. People, 26 N. Y. 
203; Carlson v. Winterson, 147 N. Y. 652, 42 N. I. 347. 
See Wigmore on Ev., sec. 922. But the Court of Appeals 
has held, in a more recent decision, that such testimony 
must be confined strictly to the general reputation of the 
witness for veracity. People v. Hinksman, 192 N. Y. 421, 
85 N. E. 676, Richardson’s Cases in Evidence, p. 117. In 
that case, the trial judge permitted the prosecution to in- 
troduce evidence as to the defendant’s general bad reputa- 
tion, on the theory that the defendant, by becoming a wit- 
ness in his own behalf, had opened the door to such an at- 
tack. In holding such testimony inadmissible, the Court of 
Appeals said, at p. 432: “But when he (the defendant) 
assumes the character of a witness he exposes himself to 
the legitimate attacks which may be made upon any witness. 
Other witnesses may be called to impeach his credibility by 
showing that his general reputation for veracity is bad, or 
he may upon cross-examination be interrogated as to any 
specific act or thing which may affect his character and tend 
to show that he is not worthy of belief. . . . We think 
that evidence of general bad character, which is nothing 
but evidence of general reputation, should not be considered 
competent to decide the issue whether a defendant who tes- 
tifies in his own behalf is worthy of belief, any more than 
evidence of a reputation for untruthfulness should be di- 
rectly decisive of his guilt or innocence. A man may have 
the reputation of being a liar, and yet scorn to steal sheep; 
and by the same rule one who cannot resist the temptation 
to commit larceny may never lie about it.” 


All authorities agree that testimony as to the reputation 
of a witness with respect to any specific trait of character 
other than veracity is inadmissible for the purpose of im- 
peaching the credibility of a witness. To illustrate: A wit- 
ness may not be impeached by evidence of her general bad 
reputation for chastity. Bakeman v. Rose, supra; Kenyon 
v. People, supra. 
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§ 575. Time of Reputation. 

The reputation proved need not be recent, but should 
not be too remote. It would seem that reputation at any 
time should be received. In People v. Abbot, 19 Wend. 
(N. Y.) 192, the Court says, at p. 200: “The character 
of the prosecutrix for truth and veracity had already been 
slightly impeached, when it was proposed to follow that 
out by showing that it was also bad several years before. 
The inquiry is not in its nature limited as to time. The 
character of the habitual liar or perjurer seven years since, 
would go at least to fortify the testimony which should 
now fix the same character from the same person. Wit- 
nesses must speak on this subject in the past tense. Char- 
acter cannot be brought into court and shown to them at 
the moment of trial. A long established character for 
good or evil is always more striking and more to be re- 
lied on than that of a day, a month or a year.”’ See, also, 
Dollner v. Lintz, 84 N. Y. 669; Sturmwald v. Schreiber, 
69TApp.. Div-476, 74 N: Y..8. 995. 


§ 576. Impeachment by Cross-Examination: Specific In- 
stances of Misconduct. 


A witness may be cross-examined concerning any im- 
moral, vicious, or criminal act of his life which may affect 
his character and tend to show him to be unworthy of belief. 
Some confusion results from a failure to distinguish be- 
tween questions directed to an impeaching witness and those 
directed to the witness assailed. The examination of an 
impeaching witness must be confined to general reputa- 
- tion for veracity. But it is otherwise of inquiries ad- 
dressed to the witness assailed. Specific offenses may be 
inquired about for the purpose of impairing the witness’s 
credibility. Shepard v. Parker, 36 N. Y. 517. That a 
_ witness is engaged in a disreputable business, or is addicted 
to vicious practices, or follows a nefarious, though per- 
haps not criminal, occupation, may be shown by questions 
put to him on cross-examination. People v. Giblin, 115 
Nw el DGnciON: Ie 1062, 4.L 0K... As 157, 
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A female witness may be interrogated as to her chastity, 
or a male witness may be questioned concerning his illicit 
relations with women, his habit of frequenting houses of 
ill repute, etc., for the purpose of impeaching his or her 
credibility. People v. Webster, 189 N. Y. 73, 34 N. E. 
730; People v. Fiori, 123 App. Div. 174, 108 N. Y. S. 416; 
Osborne v. Seligman, 39 Misc. 811, 81 N. Y.-S. 346. As 
stated by the Court, in the case last cited, at p. 812: “It 
has been repeatedly held that men and women whose lives 
indicate an abandonment or lack of moral principles, and 
show them to be lewd and debased characters void of shame 
or decency, have not usually a great respect for the truth 
or the sanctity of an oath.” This line of interrogation is 
permitted only of the witness whose testimony is sought 
to be impeached. It is not permitted to thus question a 
witness who is called to impeach another witness. Potter 
v. Browne, 197 N. Y. 288, 90 N. E. 812, Richardson’s Cases 
in Evidence, p. 1014. 


§ 577. Scope of Cross-Examination Bearing on Credibil- 
ity. 

While the scope of the cross-examination for the pur- 
pose of impeaching the credibility of a witness is almost 
unlimited, yet it should be confined to matters which have 
some fair tendency to show moral turpitude and should 
not be extended to matters which can have no bearing on 
the question of the witness’s veracity. A witness should 
not be asked, for example, whether he moved out of certain 
premises without paying the rent, since the mere fact that 
one has not paid a certain debt cannot be said to impugn 
his veracity. People v. Montlake, 184 App. Div. 578, 583, 
172 N. Y. S. 102. And it is held error to permit a wit- 
ness to be questioned as to his belief in a Supreme Being 
who would punish false swearing. Brink v. Stratton, 176 
N.. Y..150, 68: N..B: 148, 63: DeR Asie. 


EXAMINATION OF WITNESSES 427 


§ 578. Extent of Cross-Examination Bearing on Credibil- 
ity Discretionary with Trial Court. 

The extent to which disparaging questions, not rele- 
vant to the issue, but bearing on the credibility of a wit- 
ness, may be put upon cross-examination is discretionary 
with the trial court, and its rulings are not subject to re- 
view unless it clearly appears that the discretion has been 
abused. Third Gt. W. Turnpike Road Co. v. Loomis, 32 
N. Y. 127, 88 Am. Dec. 311; People v. Webster, 139 N. Y. 
13, 84, 34 N. E. 730; People v. Slover, 232 N. Y. 264, 133 
N. E. 683; Dungan v. State, 135 Wis. 151, 115 N. W. 350. 
To illustrate: On the trial of an indictment for adminis- 
tering poison with intent to kill, the wife of the victim of 
the crime, who was the principal witness for the prosecu- 
tion, was asked on cross-examination whether she was in 
the habit of having illicit intercourse with men other than 
her husband. On objection of the district attorney, the 
trial court excluded the questions. In sustaining the rul- 
ing, the Court of Appeals said: “It is claimed that col- 
lateral evidence is allowable from the witness himself, tend- 
ing to discredit and disgrace him; and that the asking of 
questions disparaging to the character of.a witness, is a 
matter of right to a party on cross-examination. This is 
not so. The extent of the cross-examination of a witness 
upon matters immaterial to the issue is in the discretion 
of the judge before whom the trial is conducted. Inquiries 
on irrelevant topics to discredit the witness, and to what 
extent a course of irrelevant inquiry may be pursued, are 
matters, in this State and in England, committed to the 
sound discretion of the trial court.” La Beau v. People, 
SANs Y. 220, 200; 


§ 579. Impeachment by Showing  Self-Contradictory 
Statements. 
_A party may always show that one of his adversary’s 
witnesses has, on another occasion, made statements which 
are inconsistent with some material part of his present 
testimony, for the purpose of impeaching his credibility 
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and thereby discrediting his testimony. Larkin v. Nassau 
Elec. R. BR. Co., 205 N. Y. 267, 98 N. E. 465; Burke v. 
Borden’s Condensed Milk Co., 98 App. Div. 219, 90 N. Y. S. 
527. Such statements may be either oral or written. 
Gaffney v. People, 50 N. Y. 416, 423; Lederer v. Lederer, 
108 App. Div. 228, 231, 95 N. Y. S. 623. Testimony given 
at a former trial or statements made in pleadings or affi- 
davits in judicial proceedings are competent as impeaching 
evidence. Fox v. Erbe, 100 App. Div. 348, 91 N. Y. S. 882, 
aff'd 184 N. Y. 542, 76 N. E. 1095; Heggos v. Streeter, 182 
App. Div. 525, 169 N. Y. S. 818. But prior declarations 
of the witness are inadmissible as impeaching evidence 
unless it is clear that such declarations are inconsistent 
with a material part of his testimony. Kay v. Metropolitan 
Stréet: Ry.. Co. 5163. N.Y: 447-557 No He Voie People... 
Ryan, 55 Hun 214, 218, 8 N. Y. S. 241; Matter of Eno, 196 
App. Div. 181, 158, 187 N. Y. S. 756. 


A witness who has properly testified to his opinion may 
be discredited by evidence that he has expressed a con- 
trary opinion on some other occasion. Illustrations: The 
chief engineer of a steamer who testified that he regarded 
the boat as entirely safe and seaworthy was properly im- 
peached by showing that, immediately after the vessel 
burned, he exclaimed: “My God! is it possible that so many 
lives should be lost, when $500 expended on those water 
jackets would have saved the whole.” A subscribing wit- 
ness to a will who has testified to his opinion that the 
testator was of sound mind may be discredited by evidence 
that he has formerly expressed a contrary opinion. Mat- 
ter of Oates, 171 App. Div. 679, 157 N. Y. S. 646; Beaubien 
v. Cicotte, 12 Mich. 459. But a -witness cannot be im- 
peached by showing former declarations of opinion on the 
merits of the matter in controversy which are inconsistent 
with the conclusion which the facts testified to by him may 
tend to establish. Schell v. Plumb, 55 N. Y. 592, 599; 
Holmes v. Anderson, 18 Barb. (N. Y.) 420; Matter of Eno, 
SUPTO. 
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§ 580. Foundation for Self-Contradictory Statements as 
Impeaching Evidence. 

A foundation must be laid for the introduction of in- 
consistent oral declarations as impeaching evidence by ask- 
ing the witness sought to be impeached whether he made 
such statements, specifying the time and place, the per- 
son to whom made, and the language used. The purpose 
of the rule is to give the witness timely warning that cer- 
tain statements claimed to have been made by him will be 
used to impeach his testimony, so that he may be prepared 
to correct his testimony or to explain the apparent incon- 
sistency between his testimony and his former statements. 
Gaffney v. People, 50 N. Y. 416, 423; People v. Weldon, 
PTI N. X52 569)/ 576; 19° NS E279. 

If the witness denies the statements or answers that 
he does not remember making such statements, he may be 
contradicted, at the proper time, by the testimony of the 
witness or witnesses who heard the statements made. The 
most accurate mode of examining an impeaching witness 
is to ask the precise question which has previously been 
put to the witness sought to be impeached, but the trial 
court, in its discretion, may permit the question to be 
put in a slightly different form than that claimed to have 
been made, provided the attention of the principal witness 
is called specifically to the time and place and the testimony 
of the impeaching witness is a substantial contradiction of 
the testimony of the principal witness with respect to that 
statement. Sloan v: N: Y. C. R. R. Co., 45 N.Y. 125; 
Hanselman v. Broad, 113 App. Div. 447, 99 N. Y. S. 404. 
For an illustration of an insufficient foundation for proof - 
of prior contradictory statements of a witness, see Loughlin 
v. Brassil, 187 N. Y. 128, 79 N. E. 854, Richardson’s Cases 
in Evidence, p. 1019. 

Where the statements which are offered to impeach the 
testimony of a witness are in writing, it is unnecessary to 
call the attention of the witness to the time and place and 
particular language used, but the writing must be shown 
to the witness and he must be asked whether he wrote or 
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signed it, in order that he may later have an opportunity 
for explanation. Romertze v. East River Nat. Bank, 49 
N. Y. 577; Gaffney v. People, supra; Novogrucky v. 
Brooklyn Heights R. R. Co., 125 App. Div. 715, 110 N. Y. 
S. 28; Conrad v. Griffey, 16 How. (U. S.) 38, 14 Law. Ed. 
835. The attention of the witness having thus been called 
to the contradictory statements, the writing may be proved 
and introduced in evidence by the impeaching party as a 
part of his case. Larkin v. Nassau Elec. R. R. Co., 205 
N. Y. 267, 98 N. E. 465. The admission of the witness 
that he wrote or signed the written statements adequately 
proves them. Romertze v. East River Nat. Bank, supra. 
If the witness does not admit that he signed the state- 
ments, the genuineness of the signature may be proved in 
any legal way. Novogrucky v. Brooklyn Heights R. R. Co., 
supra. 

Testimony which is taken by deposition is subject to im- 
peachment by showing self-contradictory statements, but 
the same foundation for such impeaching evidence is re- 
quired as in the case of oral testimony. The fact that it 
is impossible to give warning as to self-contradictory state- 
ments to the witness sought to be impeached, by reason of 
his death or absence at the time of trial, does not render 
such statements admissible without the required warning. 
Stacy v. Graham, 14 N. Y. 492; Harding v. Conlon, 159 
App. Div. 441, 450, 144 N. Y. S. 663; Conrad v. Griffey, 
supra; Mattox v. United States, 156 U. S. 287, 39 Law. 
Ed. 409, 15 Sup. Ct. Rep. 337. 

Where the witness sought to be discredited is a party to 
the action, the laying of a foundation is unnecessary, as his 
statements are treated as admissions and, as such, are re- 
ceived as primary evidence against him. Blossom v. Bar- 
rett, 37 N. Y. 434, 488, 97 Am. Dec. 747; Mindlin v. Dorf- 
man, 197 App. Div. 770, 189 N. Y. S. 265. 


§ 581. Impeachment by Showing Bias and Interest. 


The disposition of a witness, whether friendly or un- 
friendly, towards the respective parties to the litigation 
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may always be shown, for the purpose of enabling the jury 
to more accurately estimate his credibility. Schultz v. 
Third Ave. R. R. Co., 89 N. Y. 242. For the same purpose, 
it is always competent to show the interest of a witness 
in the case. Ryan v. People, 79 N. Y. 593, 600; Iaquinto 
v. Bauer, 104 App. Div. 56, 98 N. Y. S. 388; People v. Moy 
He, 173 App. Div. 396, 400, 159 N. Y. S. 303. For example, 
a medical expert may be asked what fee he expects to re- 
ceive for his services in testifying. Zimmer v. Third Ave. 
Rh, BR. Go., 36 App. Div..278, 55.N. Y. 8.314. Evidence 
tending to show that a witness has been bribed to testify 
falsely is competent to impeach him. State v. Smith, 44 
Se MoO ASSLN WW eGue, 1OcA.. 1s R982, 


The hostility of a witness may be established by his own 
admission while on the stand, in answer to a direct ques- 
tion as to his attitude towards one of the parties, or by 
proving hostile acts or declarations of the witness either 
by his own testimony on cross-examination or by the tes- 
timony of others. Potter v. Browne, 197 N. Y. 288, 90 
N. E. 812, Richardson’s Cases in Evidence, p. 1014. Any 
of the same means may be employed to show sympathy, 
friendship, or affection on the part of a witness towards 
the party calling him. People v.. Webster, 139 N. Y. 73, 
34° Nz EB, 730: 

It is proper to embody in a question calling for the 
feelings of the witness a further query as to the cause 
on which they are based. People v. Milks, 70 App. Div. 438, 
74 N. Y. S. 1042; Atwood v. Welton, 7 Conn. 66. For ex- 
ample, in People v. Milks, supra, it was held proper to ask 
a witness for the plaintiff, on cross-examination, whether 
he understood that the defendant had been instrumental 
in getting the witness’s brother indicted for selling hard 
cider, and whether by reason of that the witness enter- 
tained hard feelings against the defendant. 

Although the bias or prejudice of a witness may be proved 
by the testimony of others, such testimony must be con- 
fined to proof of acts or declarations of the witness him- 
self. A witness may not be thus discredited through proof 
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of the acts, or declarations of others. Potter v. Browne, 
supra; Brink v. Stratton, 176 N. Y. 150, 68 N. E. 148, 63 
L. R. A. 182. 


§ 582. Extent of Examination to Show Hostility or Bias 
in Discretion of Court. 


The Court of Appeals said, in Schultz v. Third Ave. 
R. R. Co., 89 N. Y. 242, 250, that the evidence to show the 
hostile feelings of a witness “should be direct and positive, 
and not very remote and uncertain, for the reason that 
the trial of the main issues in the case cannot be properly 
suspended to make out the case of hostile feeling by mere 
circumstantial evidence from which such hostility or mal- 
ice may or may not be inferred.” In People v. Brooks, 
131 N. Y. 321, 30.N. E. 189, Richardson’s Cases in Evi- 
dence, p. 1026, it was held that the extent to which an ex- 
amination may go for the purpose of proving the hostility 
of a witness must be, to some extent, at least, within the 
discretion of the trial judge. But the trial court has no 
discretionary power to rule out all of the evidence which 
is offered for this purpose. Garnsey v. Rhodes, 1388 N. Y. 
461, 467, 34 N. E. 199; Brink v. Stratton, 176 N. Y. 150, 68 
N. E. 148, 63 L. R. A. 182; People v. Lustig, 206 N. Y. 162, 
17299 N SE s3. 


§ 583. Preliminary Inquiry of Biased Witness Unneces- 
sary. 

In many jurisdictions a party is not permitted to in- 
troduce independent evidence of acts or declarations of a 
witness for the purpose of showing his bias or hostility 
without first laying a foundation by calling the attention 
of the witness to the alleged act or declaration, in order 
to give him an opportunity to explain it. See authorities 
collated and reviewed in note to State v. Smith, 44 S. D. 
305, 183 N. W. 873, in 16 A. L. R. 982. In New York and 
several other jurisdictions, however, no such foundation 
is required. People v. Brooks, 131 N. Y. 321, 30 N. E. 
189, Richardson’s Cases in Evidence, p. 1026; Brink v. 
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Serato, 176 Ns) Y.150,.689Ni B.148,°63° Li. R.A. 182° 
People v. Lustig, 206 N. Y. 162, 99 N. E. 183; People v. 
Michalow, 229 N. Y. 325, 128 N. E. 228, 38 N. Y. Crim. Rep. 
429. In the language of the Court, in People v. Brooks, 
supra, at p. 325: “The hostility of a witness towards a 
party against whom he is called may be proved by any 
competent evidence. It may be shown by cross-examina- 
tion of the witness, or witnesses may be called who can 
swear to facts showing it. There can be no reason for 
holding that the witness must first be examined as to his 
hostility, and that then, and not till then witnesses may be 
called to contradict him, because it is not a case where the 
party against whom the witness is called is seeking to dis- 
credit him by contradicting him. He is simply seeking 
to discredit him by showing his hostility and malice; and 
as that may be proved by any competent evidence we see 
no reason for holding that he must first be examined as to 
his hostility.” The Appellate Division attempted, in one 
case, to make a distinction between hostile acts and mere 
utterances claimed to show hostility, holding that the latter 
could not be proved without a preliminary interrogation 
of the witness himself as to those utterances. People v. 
Mallon, 116 App. Div. 425, 101 N. Y. 8. 814, 20 N. Y. Crim. 
Rep. 427. The Court of Appeals, however, impliedly over- 
ruled this holding by affirming the judgment solely on the 
ground that the errors in ruling on the evidence might 
be safely disregarded under the Code of Criminal Procedure, 
sec. 524. People v. Mallon, 189 N. Y. 520, 81 N. E. 1171. 
And no such distinction has been recognized by the Court 
of Appeals in subsequent decisions. People v. Lustig, 
supra; People v. Michalow, supra. 


§ 584. Impeachment by Showing Conviction of Crime. 

A witness may be impeached by showing that he has been 
convicted of a crime or has served a term in prison. Real 
v. People, 42 N. Y. 270, 280; Penal Law, sec. 2444; Civil 
Practice Act, sec. 350. See authorities collated and re- 
viewed in note to Morrison v. State, 85 Tex. Crim. Rep. 20, 
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209 S. W. 742, in 6 A. L. R. 1607; also, Editorials, New York 
Law Journal, March 1 and 2, 1928. But an arrest or indict- 
ment may not be shown, because these amount to nothing 
more than a charge or accusation of guilt. People v. Crapo, 
76 N. Y. 288, 32 Am. Rep. 302; People v. Cascone, 185 
N. Y. 317, 78 N. E. 287; People v. Morrison, 195 N. Y. 116, 
88 N. E. 21, 183 Am. St. Rep. 780; People v. Weber, 191 
App. Div. 274,181 N&Y. Se 774538 Ney Ss Grim Reps 2o2, 
People v. Latshaw, 205 App. Div. 449, 199 N. Y. S. 592. 
A witness cannot be asked if he has been tried for a crime, 
unless it appears that he was convicted, “because a trial 
followed by acquittal is but an accusation successfully met.” 
People v. Cascone, supra, at p. 334. The verdict of a jury 
upon which a judgment has not yet been rendered may not 
be proved. Nothing less than an actual conviction will 
suffice. People v. Marendi, 213 N. Y. 600, 616, 107 N. E. 
1058. But a conviction may be shown although sentence 
upon such conviction has been suspended. Code of Crim. 
Pro., sec. 470b, sub. 2; Webb v. Dale & Cain, Inc., 190 App. 
Div. 916, 179 N. Y. S. 957. A conviction for violation of 
a local ordinance is incompetent, because such an offense 
does not imply moral turpitude. See v. Wormser, 129 App. 
Div. 596, 118 N. Y. 8. 1098; State v. Taylor, 98 Mo. 240, 
11 S. W. 570, 6 A. L. R. 1648. See, also, People v. Joyce, 
Z3aeN. Yu 61-71, 13847 Ne hisses: 


§ 585. How Conviction May Be Shown. 


The fact that a witness has been convicted of a crime may 
be shown by his cross-examination or by the record. At 
common law proof of conviction by cross-examination was 
not permitted under an objection that the record was the 
best evidence, but this rule has been changed by statute in 
this State. Spiegel v. Hays, 118 N. Y. 660, 22 N. EB. 1105. 
The Penal Law, sec. 244, provides that: “A person here- 
tofore or hereafter convicted of any crime, is, notwith- 
standing, a competent witness, in any cause or proceeding, 
civil or criminal, but the conviction may be proved for the 
purpose of affecting the weight of his testimony, either by 
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the record, or by his cross-examination, upon which he must 
answer any proper question relevant to that inquiry and 
the party cross-examining is not concluded by the answer 
to such question.” A similar provision is found in Civil 
Practice Act, sec. 350. These statutes impliedly prohibit 
proof of conviction by any other means than those ex- 
plicitly prescribed. For example, the fact that a witness 
has served a jail sentence cannot be proved by his own ad- 
mission out of court. People v. Cardillo, 207 N. Y. 70, 100 
N. E. 715. A record of the jury’s verdict proved by the 
clerk of the court will not be received as evidence of a 
conviction. A judgment is necessary to constitute such 
evidence. Blaufus v. People, 69 N. Y. 107, 25 Am. Rep. 148; 
People v. Marendi, 213 N. Y. 600, 107 N. E. 1058. 


§ 586. Impeachment by Showing Intoxication, Illness, 
etc. 


For the purpose of discrediting the witness’s testimonial 
powers it may be shown that either at the time of the oc- 
currences to which he testified or at the time of the trial 
the witness was under the influence of drugs or liquor or 
was ill or mentally deranged. People v. Webster, 139 N. Y. 
73, 87, 34 N. E. 730; State v. Prentice, 192 Iowa 207, 183 
N. W. 411, annotated 15 A. L. R. 904; Green v. State, 53 
nex.-Orin, hep. 490, 110°S.-W,. 920, 22 Is. R. A. €NsS.) 
706; Ellarson v. Ellarson, 198 App. Div. 108, 190 N. Y. S. 
6; 15 A. L. R. 932, Richardson’s Cases in Evidence, p. 788. 


§ 587. Impeaching One’s Own Witness. 


A party cannot, ordinarily, impeach the credibility of his 
own witness. The reason of this rule is stated by Green- 
leaf as follows: ‘“‘When a party offers a witness in proof. of 
his cause, he thereby, in general, represents him as worthy 
of belief. He is presumed to know the character of the wit- 
nesses he adduces; and having thus presented them to the 
court, the law will not permit the party afterwards to im- 
peach their general reputation for truth, or to impugn their 
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credibility by general evidence tending to show them to be 
unworthy of belief, for this would enable him to destroy 
the witness if he spoke against him, and to make him a 
good witness if he spoke for him, with the means in his hand 
of destroying his credit if he spoke against him.” Green- 
leaf on Ev., 16th Ed., sec. 442. The rule, although criti- 
cised, is recognized as well established and is, therefore, fol- 
lowed, in People v. DeMartini, 213 N.Y. 203, 212, 107 N. E. 
501. But a party may prove any material fact in the case 
by other witnesses, even though the effect be to contradict 
his own witness. Quick v. Amer. Can Co., 205 N. Y. 330, 
334, 98 N. E. 80; Remington Arms Co. v. Cotton, 190 App. 
Div. 600, 610, 180 N. Y. S. 486. And, although a party may 
not offer evidence to impeach the credibility of his own wit- 
ness, he is not bound by the statements of his witness, even 
in the absence of contradicting witnesses, provided any 
material part of the testimony given by his -witness is in- 
herently improbable or is contradicted by other evidence in 
the case even though it be that given by the witness himself. 
The credibility of a witness is always a question for the 
jury, and the jury may accept a part of the testimony of the 
witness as true and disbelieve the rest. Becker v. Koch, 104 
N. Y. 394, 401, 10 N. E. 701, Richardson’s Cases in Evi- 
dence, p. 1009; Carlisle v. Norris, 215 N. Y. 400, 410, 109 
N. E. 564; Title Guarantee & Trust Co. v. Pam, 232 N. Y. 
441, 454, 1384 N. E. 525. To illustrate: To establish the 
defense of fraud, a party called the very person claimed to 
have perpetrated the alleged fraud. The Court of Appeals 
held that the party was not bound by the witness’s denial 
of the fraud but was entitled to have the jury pass upon the 
credibility of this adverse witness and accept the portion of 
his testimony which was favorable to the party calling him 
and reject the residue. Becker v. Koch, supra. It is well 
settled, in New York, however, that a party may do nothing 
to impugn the credibility of his own witness, either (1) 
by offering evidence tending to show him to be a person un- 
worthy of belief; or (2) by showing that he has made state- 
ments on other occasions which are inconsistent with his 
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present testimony; or (8) by showing his hostility, bias, or 
prejudice. 


§ 588. First. General Character of One’s Own Witness. 


A party will not be allowed to discredit his own witness 
by the testimony of others with respect to his general bad_ 
reputation for veracity or by general character evidence 
tending to show him to be unworthy of belief. For example, 
a party may not ask his own witness whether he has been 
guilty of certain immoral or criminal acts or conduct, or 
whether he has been convicted of a crime. People v. Min- 
sky, 227 N. Y. 94, 124 N. E. 126; People v. Countryman, 201 
App. Div. 805, 808, 195 N. Y. S. 728; People v. Carnavalle, 
202 App. Div. 156, 196 N. Y. 8S. 56. In the language of the 
Court of Appeals, in People v. Minsky, supra, at p. 98: 
“The law does not limit a party to witnesses of good char- 
acter, nor does it compel a party to conceal the bad record 
of his witnesses from the jury, to have it afterwards re- 
vealed by the opposing party with telling effect. Such a 
rule would be unfair alike to the party calling the witnesses 
and the jury. Men have been convicted of murder in the 
first degree by the evidence of admittedly dangerous and 
degenerate witnesses, law breakers and professional crim- 
mals, — People-v. Becker, 215 N. Y.:126;.210 N. Y. 274, 
Richardson’s Cases in Evidence, p. 470. “But when a dis- 
reputable witness is called and frankly presented to the 
jury as such, the party calling him represents him for the 
occasion and purposes of the trial as worthy of belief. In 
the search for truth he may have to press the witness 
severely. Even the best of men may be an unwilling wit- 
ness. But he must not thereafter attack the credibility of 
the witness by general character evidence tending solely to 
show him to be untruthful and unworthy of belief. Where 
the only effect of an affirmative answer to a question asked 
by a party to his own witness for such purpose will be to 
discredit the witness, the question is objectionable.” 
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§ 589. Second. Prior Self-Contradiction of One’s Own 
Witness. 

A party may not discredit his own witness by showing 
that he has made statements on other occasions which are 
inconsistent with his present testimony. People v. De- 
Martini, 213 N. Y. 203, 107 N. E. 501; People v. Speeks, 
173 App. Div. 440, 159 N. Y. S. 308, and authorities there 
cited. 

While a party cannot prove prior contradictory state- 
ments of his own witness to discredit him, he may, if sur- 
prised by his testimony, interrogate the witness in respect 
to previous statements inconsistent with the present testi- 
mony, for the purpose of refreshing or probing his recollec- 
tion, and give him an opportunity to explain the apparent 
inconsistency. Bullard v. Pearsall, 53 N. Y. 230, Richard- 
son’s Cases in Evidence, p. 1017; Iveson v. United Traction 
Co., 159 App. Div. 27, 148 N. Y.S. 1077. This is also proper 
for the purpose of showing the circumstances which in- 
duced the party to call him, in order to account for the sur- 
prise or to show any deceit practised. Bullard v. Pearsall, 
supra; People v. Speeks, swpra. But if the witness should 
deny having made previous statements inconsistent with his 
testimony, it would not be proper to allow such statements to 
be proved by other witnesses. Bullard v. Pearsall, supra; 
People v. DeMartini, swpra, at p. 216. 


§ 590. Calling Adverse Party as Witness. 


The rule that one cannot show prior inconsistent state- 
ments of his own witness does not apply where the adverse 
party to the action is called as his witness. In such cases 
prior inconsistent statements may be shown, since such 
_ statements are treated as admissions of a party and, when 
material, “are always competent evidence against him, 
wherever, whenever or to whomsoever made,’ except in the 
case of privileged communications. Koester v. Rochester 
Candy Works, 194 N. Y. 92, 98, 87 N. E. 77, Richardson’s 
Cases in Evidence, p. 596. 

But where one makes the adverse party his own witness 
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he cannot, thereafter, impeach his character for truth and 
veracity, although he may, of course, dispute or contravert 
the specific facts testified to.’ Cross v. Cross, 108 N. Y. 628, 
15 N. E. 383; Hankinsin v. Vantine, 152 N. Y. 20, 27, 46 
N. E. 292. The Civil Practice Act, sec. 343 provides that: 
“The testimony of a party, taken at the instance of the ad- 
verse party, orally or by deposition, may be rebutted by 
other evidence.” 


§ 591. Third. Adverse or Hostile Witness. 

Even though one’s own witness proves to be hostile or ad- 
verse, it would be error to allow a party producing and ex- 
amining him to afterwards impeach him by evidence show- 
ing his bias or interest in favor of the opponent. Matter 
of Mellen, 56 Hun 553, 9 N. Y. 8. 929. Although he may be 
cross-examined, and leading questions may be put to him by 
the party calling him, yet this confers no right to impeach. 
Becker v. Koch, 104 N. Y. 394, 10 N. E. 701, Richardson’s 
Cases in Evidence, p. 1009. The right to impeach an ad- 
verse witness by showing contradictory statement is sub- 
ject to many conflicting decisions. See Selover v. Bryant, 
54 Minn. 434, 56 N. W. 58, annotated 21 L. R. A. 418. In 
many states the question is regulated by statute. In New 
York, however, the rule is well settled that a party cannot 
show prior-inconsistent statements of his own witness in 
order to discredit him, however hostile or disappointing he 
may prove to be. Bernstein v. Empire Bridge Co., 146 App. 
Diveeo29,1t5) N.Y. 5..129, air d 205 N. Y. 603,98 N- E: 
1098; Power v. Brooklyn Heights R. R. Co., 157 App. Div. 
400, 142 N. Y. 8. 592; Mason-Jacobs Co., Inc. v. West 129th 
Street Building Corp., 214 App. Div. 414, 212 N. Y. 8S. 353. 


§ 592. Compulsory or Necessary Witness. 


The rule as to impeaching one’s own witness has no ap- 
plication when the party cannot avoid making a party his 
witness, as in the case of an attesting witness to a will. 
Such witnesses are required by law to be produced or ac- 
counted for, and, in case they give adverse testimony, they 
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may be impeached by the party calling them in any way in 
which an opponent’s witness may be impeached; e. g., by 
proof of general bad reputation for veracity, or by showing 
prior self-contradictory statements of the witness. Wil- 
liams v. Walker, 2 Rich. Eq. (S. C.) 291, 46 Am. Dec. 538; 
Thompson v. Owens, 174 Ill. 229, 51 N. E. 1046, 45 L. R. A. 
682; Harden v. Hays, 9 Pa. 151. See, also, Matter of Cot- 
trell; 95 NY wo29: 


§ 593. Who Is One’s Own Witness. 


Since a party is forbidden to impeach his own witness, 
the question as to who is one’s own witness becomes im- 
portant. The witness, ordinarily, belongs to the party call- 
ing him, but this is not unqualifiedly true, for if a party 
calling a witness discovers, after a few preliminary ques- 
tions, that he has made a mistake or does not care to ex- 
amine the witness further, and later, the witness being 
called by the opponent, gives for the first time, material 
testimony, he becomes the witness of the opponent, and not 
that of the party first calling him. Fall Brook Coal Co. v. 
Hewson, 158 N.Y. 150, 52 N. Hy 1095; 43 Le R. As 676; 
Valenti v. Mesinger, 175 App. Div. 398, 404, 162 N. Y. S. 
30; Fine v. Interurban Street Ry. Co., 45 Misc. 587, 91 
N. Y. S. 43. Generally speaking, therefore, when a wit- 
ness has given material testimony in behalf of the party first 
calling him, he becomes his witness as to such testimony. 
And although the witness is afterwards called by the ad- 
verse party it does not render him subject to impeachment 
either by general evidence or by proof of contradictory 
statements out of court. Coulter v. American Merchants’ 
Union “Ex. Co., 56 N. Y. 585; O’Doherty v. Postal Tel. 
Cable Co., 118 App. Div, 636, 99 N.Y. 5.351; Beople y, 
Speeks, 173 App. Div. 440, 159 N. Y. S. 308. ‘To illustrate: 
If A calls a witness, and then B calls him, neither A nor B 
will be permitted to impeach his testimony, since he is the 
witness of A and B. 
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§ 594. Making a Witness One’s Own by Improper Cross- 
Examination—Adopted Witness. 


Where a witness is cross-examined on new matter; 7. e¢., 
matter not brought out on the direct examination, the cross- 
examiner, by exceeding the proper limits of cross-examina- 
tion, makes the witness his own. The witness having been 
adopted by the cross-examiner in this way, the same rules 
as to leading questions and impeachment apply as if he had 
been called in the first instance by the cross-examiner. In 
discussing the rule which forbids leading questions on cross- 
examination while seeking to elicit new matter as an ele- 
ment of defense, the Court, in People v. Court of Oyer and 
Terminer, 83 N. Y. 436, says: “A different rule would en- 
able a party to develop his defense untrammeled by the rules 
which govern a direct examination, and give him an advan- 
tage for which we can see no just reason. As to the new 
matter the witness becomes his own, and in substance and 
effect the cross-examination ceases. That is properly such 
only while it is directed to the evidence given in behalf of 
the adversary. When it passes beyond that, it becomes the 
direct and affirmative evidence of the party, and should be 
subjected to appropriate restraints.”’ Therefore, the right 
to cross-examine and lead a witness continues only while 
you keep within the opponent’s case and ceases when you 
strike new matter. Kay v. Metropolitan Street Ry. Co., 163 
Ney 447,57 N. W..751; Austin v: Bartlett, 178 N. ¥<310, 
70 N. E. 855. 


§ 595. Evidence in Rebuttal. 


After the witnesses for the defense having been examined 
and cross-examined, the party holding the affirmative may 
introduce evidence in rebuttal. ‘‘Rebutting evidence in such 
cases means, not merely evidence which contradicts the wit- 
nesses on the opposite side and corroborates those of the 
party who began, but evidence in denial of some affirmative 
fact which the answering party has endeavored to prove.” 
Marshall v. Davies, 78 N. Y. 414, 420. 
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It is proper to offer evidence, in rebuttal, to sustain the 
character of witnesses who have been impeached, or to cor- 
roborate testimony which has been discredited. 


§ 596. Sustaining an Impeached Witness. 

When the credibility of a witness is attacked by the ad- 
verse party, the party for whom the impeached witness has 
testified may call other witnesses to testify to his good rep- 
utation for truth and veracity in the community in which 
he lives. See authorities collated and reviewed in 15 
A. L. R. 1066. Some confusion is apparent in the earlier 
decisions in New York as to the form which the impeach- 
ment of a witness must take in order to render evidence of 
his good reputation for veracity admissible. All cases agree 
that where the credibility of a witness has been attacked 
by evidence of his general bad reputation for veracity, his 
credibility may be sustained by introducing evidence of good 
reputation. Stape v. People, 85 N. Y. 390. In Derrick v. 
Wallace, 217 N. Y. 520, 112 N. E. 440, Richardson’s Cases _ 
in Evidence, p. 1030, the Court of Appeals held that a plain- 
tiff, called as a witness in his own behalf, who testified, on 
cross-examination, that he had been convicted of forgery, 
should have been allowed thereafter to call witnesses to tes- 
tify to his general good reputation in the community in 
which he lived. In the language of the Court, at p. 525: 
“Persons convicted of a crime are now competent witnesses, 
and the only purpose for which conviction can be shown is 
to affect credibility by suggesting general bad reputation. 
Evidence of conviction {hus 1mpeaches the general character 
for truth and veracity, and may be met by evidence of 
general good character.” 

The mere, contradiction of a witness by other evidence 
does not Jay a foundation for testimony as to the general 
reputation of the witness for veracity. To justify the in- 
troduction of such testimony, the character of the witness 
must first be assailed by some recognized method of im- 
peachment. Louisville v. McClish, 115 Fed. 268. 

It has been held, in New York and several other juris- 
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dictions, that evidence of other statements of the witness 
inconsistent with his testimony does not impeach his general 
character so as to render evidence of good reputation ad- 
missible in rebuttal. People v. Hulse, 3 Hill (N. Y.) 309; 
Starks v. People, 5 Denio (N. Y.) 106; Frost v. McCarger, 
29 Barb. (N. Y.) 617; Russell v. Coffin, 8 Pick. (Mass.) 148. 
For a contrary view, see Colvin v. Wilson, 100 Kan. 247, 164 
Pac. 284, annotated 6 A. L. R. 859; Mercer v. State, 40 Fla. 
216, 24 So. 154, 74 Am. St. Rep. 185. 


The rule that a witness is not qualified to testify to the 
reputation of another for veracity unless it appears that 
he knows that reputation from the speech of the people in 
the community in which he resides or transacts business 
applies only to impeaching witnesses and not to those who 
are called to sustain the character of an impeached witness. 
A witness who is called to rehabilitate an impeached witness 
may testify that he has known the witness and the people 
with whom he associates for a considerable length of time 
and that he has never heard his veracity questioned. He 
may state, also, that he would believe him on oath. People 
Weeavis tol Wend, CN. Y5)2309> Nat.’ Bank<of Troy. Vv. 
Scriven, 66 Hun 375, 18 N. Y. S. 277; People v. Seldner, 
62 App. Div. 357, 363, 71 N. Y. S. 35. See, also, People 
v. Van Gaasbeck, 189 N. Y. 408, 419, 82 N. E. 718, Richard- 
son’s Cases in Evidence, p. 109, annotated 22 L. R. Ns 
(N. S.) 650. In the language of the Court, in People v. 
Davis, supra, at p. 315: “If such a question was not per- 
mitted, the most respectable man in the community might 
fail in being supported if his character for truth should 
happen to be attacked. Living all his life above suspicion, 
his truth would rarely be the subject of remark. A neigh- 
bor might be obliged to admit, as in this case, that he had 
never heard it spoken of, and yet, undoubtedly, be com- 
petent to sustain him.” In Adams v. Greenwich Ins. Co., 70 
N. Y. 166, it was held that a sustaining witness, who tes- 
tified that he did not know ‘‘from the speech of people” 
what the character of the impeached witness for truth and 
veracity was, but that he knew it. from his own knowledge 
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and that he was well acquainted in the neighborhood and 
had heard the man’s character questioned, was competent 
to answer the question whether he would believe the wit- 
ness on his oath. 


§ 597. Previous Statements of Witness Consistent with 
His Testimony. 

A party may not, ordinarily, bolster up the testimony of 
his witness by showing that he has previously made state- 
ments of the same tenor. Such prior statements are inad- 
missible as mere hearsay declarations of the witness. 
Zuckerman v. N. Y. C. Ry. Co., 117 App. Div. 378, 102 
N. Y. S. 641; Rogers v. State, 88 Ark. 451, 115 S. W. 156, 
fully annotated 41 L. R. A. (N. 8.) 857; Ellicott v. Pearl, , 
10 Pet. (U. S.) 412, 9 Law. Ed. 475. But where the testi- 
mony of the witness has been assailed as a recent fabrica- 
tion, proof of prior consistent statements of the witness 
made at a time when there was no motive to falsify, may be 
received in order to repel such imputation. People v. Katz, 
209 N. Y. 11, -103 N. E. 305, Richardson’s Cases in Evi- 
dence, p. 210; Ferris v. Sterling, 214 N. Y. 249, 108 N. E. 
406, Richardson’s Cases in Evidence, p. 1023; Common- 
wealth v. Retkovitz, 222 Mass. 245, 110 N. E. 293. 

On a trial for rape, the testimony of the complaining wit- 
ness may be corroborated by evidence that she made im- 
mediate complaint of the injury to her mother or other con- 
fidant. 


§ 598. Re-examination of Witness. 

The purpose of a re-examination is to rehabilitate a wit- 
ness. Thus, on a cross-examination by the opponent, many 
apparent inconsistent statements may be brought out, and 
on a re-examination these apparent inconsistencies may be 
harmonized so as to make the witness’s testimony, as a 
whole, consistent and clear. Robb v. Hackley, 23 Wend. 
(N. Y.) 503 Caffi v..N. Y. C. Geo Re RRs Co. 49 Mise: 
620, 96 N. Y. S. 835. Again, if only a part of a writing or 
statement is drawn out on cross-examination, the other 
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parts may be introduced in a redirect examination of the 
witness for the purpose of explaining or qualifying the writ- 
ing or statement. People v. Buchanan, 145 N. Y. 1, 39 
N. E. 846. 

Although there is no positive rule which prevents a party 
on ‘a redirect examination from examining the witness as 
to matters which have been overlooked or not known on 
direct examination, Clark v. Vorce, 15 Wend. (N. Y.) 193, 
30 Am. Dec. 53, yet it should usually be confined to matters 
brought out on cross-examination. People v. Barone, 161 
N. Y. 451, 471, 55 N. E. 1088; People v. Zigouras, 163 N. Y. 
200, 255, 57/N.-E. 465. 


§ 599. Privilege of Accused against Testifying. 

An accused person is not compelled to testify on his own 
trial. This privilege is absolute. And his refusal to testify 
does not create any inference or presumption that may be 
used against him. Code of Crim. Pro., sec. 393; People v. 
Courtney, 94 N. Y. 490, 1 N. Y. Crim. Rep. 578. 

Counsel may not, in summing up to the jury, refer to the 
fact that the defendant refrained from testifying, and a con- 
viction will be reversed for error in this respect, where the 
court fails to direct the jury to disregard it. People v. 
Minkowitz, 220 N. Y. 399, 115 N. E. 987. 


§ 600. Privilege Constitutional. 

The privilege is constitutional, and a statute compelling 
the defendant in a criminal action to testify would violate 
the constitutional provision which protects persons accused 
of crimes from being compelled to testify against them- 
selves. Constitution of New York, Art. 1, sec. 6; Constitu- 
tion of the United States, Amendment 5. 


§ 601. Extent of Privilege. 

The constitutional privilege against compelling an accused 
person to testify refers omg to an oral examination before 
or upon trial. The accused may be required to furnish evi- 
dence against himself by compelling him to exhibit any 
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portion of his body for evidence marks and bruises; by 
forcibly taking him before a dying victim for identification ; 
by searching him for stolen property, and by requiring him 
to submit to certain measurements. ‘See People v. Van 
Wormer, 175 N. Y. 188, 195, 67 N. E. 299, Richardson’s 
Cases in Evidence, p. 1037, where it was held that. the 
seizure of shoes of the accused to compare with foot prints 
did not violate the rule in question; 7. e., compel the ac- 
cused to be a witness against himself. See, also, People v. 
Gardner, 144,N. Y..119;-38 Ne Ee 1008,-28 Li Rox. 699, 
People v. Sallow, 100 Misc. 447, 165 N. Y. S. 915. 


§ 602. Waiver of Privilege by Accused. 

The accused may waive his constitutional privilege by 
testifying in his own behalf and when he does so he places 
himself in the position of an ordinary witness. The state 
may make such a waiver a condition precedent to the ex- 
ercise of some privilege such as securing an operator’s 
license to drive a car, in which instance the operator must 
agree to waive either as a whole or in part his constitutional 
right, and report the circumstances of accidents in which he 
has been involved. People v. Rosenheimer, 209 N. Y. 115, 
102 N. E. 530, Richardson’s Cases in Evidence, p. 1033. 
The accused may be compelled, on cross-examination, to an- 
swer any question material to the case which would, in the 
case of any other witness, be legitimate cross-examination. 
People v. Tice, 181 N. Y. 651, 30 N. E. 494, 15 L. R. A. 669, 
Richardson’s Cases in Evidence, p. 1041; People v. Du- 
pounce, 133 Mich. 1, 94 N. W. 388, 103 Am. St. Rep. 435. 
Other witnesses may be called to impeach his credibility by 
any means which may be used to impeach any other wit- 
ness; é. g., by testifying to his bad reputation for veracity. 
People v. Hinksman, 192 N. Y. 421, 85 N. E. 676, Richard- 
son’s Cases in Evidence, p. 117. On cross-examination he 
may be interrogated concerning any immoral or criminal 
acts of his life for the purpose of affecting his credibility as 
a witness. There is a conflict of authority as to whether the 
accused may, like any other witness, refuse to answer such 
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questions on the ground that his answers would subject him 
to criminal liability, or whether the waiver of his con- 
stitutional privilege against testifying acts as a complete 
waiver even as to matters which are not relevant to the 
charge on trial. Wigmore on Ev., sec. 2276. But, in either 
view, unless the privilege is claimed in connection with the 
particular question asked, the accused may be compelled, 
like any other witness, to testify concerning specific acts 
for the purpose of affecting his credibility. People v. Johns- 
tony 22OUN.. Y S302. 040;27 N., Ee 186. 


§ 603. Privilege of Ordinary Witness against Incrimina- 
tion. 

No witness, in any legal proceeding, can be required to 
answer questions which will tend to show that he is guilty 
of acrime. The matters that are privileged include every- 
thing which would tend to subject the witness to 

1. A fine or imprisonment; 

2. A forfeiture or confiscation of land; or 

3. A penalty. 

Civil Practice Act, sec. 355; Constitution of New York, Art. 
1, sec. 6; Constitution of the United States, Amendment 5; 
Henry v. Bank of Salina, 1 N. Y. 83; People ex rel. Taylor 
v. Forbes, 143 N. Y. 219, 38 N. E. 303. But the privilege 
does not extend to matters which might be used against the 
witness in a civil suit. Civil Practice Act, sec. 355; Matter 
of Kip, 1 Paige Ch. (N. Y.) 601. 

The privilege against self-incrimination applies to the ex- 
amination of a witness in civil, as well as criminal cases. 
Chappell v. Chappell, 116 App. Div. 573, 579, 101 
N. Y, 5. 346. 


§ 604. Witness to be His Own Judge. 


The witness is to be his own judge as to whether his an- 
swer will tend to incriminate him, except where the court 
is convinced that there is no substance to his claim and that 
his refusal to answer is a mere device to shield a third 
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party. People ex rel. Taylor v. Forbes, 143 N. Y. 219, 38 
N. E. 303; People ex rel. Lewisohn v. O’Brien, 176 N. Y. 
253, 266, 68 N. E. 353; Matter of Cappeau, 198 App. Div. 
357, 190 N. Y. S. 452; Ex parte Gauss, 223 Mo. 277; 122 
S. W. 741, 135 Am. St. Rep. 517; Mason v. United States, 
244 U. S. 362, 61 Law. Ed. 1198, 37 Sup. Ct. Rep. 621. 


§ 605. Statutes Unconstitutional. 

A statute which infringes the constitutional privilege of 
a witness is unconstitutional. People ex rel. Ferguson v. 
Reardon, 197 N. Y. 236, 90 N. E. 829. 


§ 606. When Incriminating Matter Is Not Privileged. 

Matter, although incriminating, is not privileged where 
it will not tend to subject the witness to any legal penalty, 
and it will not have this effect where 

1. The witness was previously tried and convicted or ac- 
quitted. 

2. The statute of limitations has run against the offense. 
Close v. Olney, 1 Denio (N. Y.) 319; Meyer v. Mayo, 173 
App: Div, 199; 159 N. Y..5;/405; 

3. The legislature has, in advance, granted immunity 
to those who testify. But the immunity granted by statute 
must be as broad as the privilege of the witness. For ex- 
ample, a statute which grants immunity to a witness by pro- 
viding that no evidence given by him shall be, in any 
manner, used against him in any criminal proceeding, is 
not coextensive with the constitutional provision which pro- 
tects him from incriminating himself, since it does not pre- 
vent the use of evidence against him which may be ob- 
tained through his testimony. It simply excludes his own 
testimony. People ex rel. Lewisohn v. O’Brien, 176 N. Y. 
258, 68 N. E. 353; Counselman v. Hitchcock, 142 U. S. 547, 
35 Law. Ed. 1110, 12 Sup. Ct. Rep. 195; Arndstein v. Mc- 
Carthy, 254 U.S. 71, 65 Law. Ed. 138, 41 Sup. Ct. Rep. 26, 
Richardson’s Cases in Evidence, p. 1050. But a statute 
which provides that such a witness shall not “be prosecuted 
or subjected to any penalty or forfeiture for or on account 
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of any transaction, matter or thing, concerning which he 
may so testify or produce evidence, documentary or other- 
wise,” affords complete immunity from prosecution for any 
crime in relation to the acts about which he is interrogated, 
and consequently does not contravene section 6 of Article 
1 of the Constitution, which provides that no person shall 
“‘be compelled, in any criminal case, to be a witness against 
himself.” People ex rel. Lewisohn v. General Sessions, 96 
DD mele 20 1 Sonn. Yao. .oO4, all del 19 Ne Y. 594,072 
N. E. 1148, Richardson’s Cases in Evidence, p. 1046; Penal 
Law, sec. 996. 

Where the statutory immunity is as broad as the offense 
charged, compulsory answers to questions do not violate the 
privilege of the accused under either State or Federal Con- 
stitution. People ex rel. Fennell v. Wilmot, 127 Misc. 791, 
217 N. Y. S. 477. <A statute which grants complete im- 
munity only as to certain offenses will not protect the wit- 
ness as to others. Heike v. United States, 227 U. S. 131, 
57 Law. Ed. 450, 33.Sup. Ct. Rep. 226. In such cases, 
therefore, a witness may claim his privilege as to incrim- 
inating matters which might be disclosed incidentally. 

When the danger of prosecution has been removed by an 
executive pardon, the witness cannot invoke his privilege. 
Wigmore on Ev., sec. 2280. Buta witness has a right to re- 
fuse a pardon and decline to testify. Burdick v. United 
States, 236 U.S. 79, 59 Law. Ed. 476, 35 Sup. Ct. Rep. 267. 


§ 607. Time for Invoking or Waiving Privilege. 


The time for asserting the privilege is at the outset of 
the examination with respect to the incriminating matters, 
and a failure to claim the privilege operates as a waiver of 
it. ‘A person cannot waive his privilege under the con- 
stitutional provisions and give testimony to his advantage 
or the advantage of his friends, and at the same time and in 
the same proceeding assert his privilege and refuse to an- 
swer questions that are to his disadvantage or the disad- 
vantage of his friends.” People v. Cassidy, 213 N. Y. 388, 
394, 107 N. E. 718. See, also, Amer. Blue Stone Co, v. 
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Cohn Cut Stone Co., 98 Misc. 439, 445, 164 N. Y. S. 506; 
Foster v. Pierce, 11 Cush. (Mass.) 437, 59 Am. Dec. 152. 

The questioning of a defendant who takes the witness 
stand on a second trial as to why he had not taken the wit- 
ness stand on the first trial is relevant and competent. The 
constitutional privilege of the accused not to give evidence 
against himself ceases to operate when he takes the witness 
stand. Raffel v. United States, 271 U. S. 494, 70 Law. Ed. 
1054, 46 Sup. Ct. Rep. 566. 


§ 608. Privilege is Personal to Witness. 


The privilege is personal to the witness, and counsel can- 
not make the objection. N. Y. Life Ins. Co. v. People, 195 
Ill. 430, 63 N. E. 264. The ruling of the court is not open 
to an exception. If the witness is ordered to testify, it is a 
matter exclusively between the court and the witness. A 
party has no right to object to the testimony. Cloyes v. 
Thayer, 3 Hill (N. Y.) 564; People v. Bodine, 1 Denio 
(N. Y.) 281. But the counsel of a party witness may ob- 
ject and except on the ground of the witness’s privilege, and 
an error is available on appeal. People v. Brown, 72 N. Y. 
571, 28 Am. Rep. 183. 


§ 609. Inferences. 


No inference as to the truth of the facts inquired about is 
to be drawn from the exercise of the privilege. Doven- 
dinger v. Tschechtelin, 12 Daly (N. Y.) 34; Beach v. United 
States, 46 Fed. 754. But it has been held that where a party 
witness claims his privilege against self-incrimination, 
counsel for the opponent may comment on his refusal to 
testify as to the particular matters in question. Morris v. 
McClellan, 154 Ala. 639, 45 So. 641. 


§ 610. Exposure to Disgrace. 
A witness may be compelled to answer a question which 


is material to the issue, even though his answer may tend 
to disgrace him. But where the inquiry is as to a collateral 
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matter, the witness cannot be compelled to answer. For 
example, a witness who is interrogated, on cross-examina- 
tion, concerning immoral acts, for the purpose of impairing 
his credibility, may refuse to answer on the ground that his 
answer would tend to disgrace him. Lohman v. People, 1 
N. Y. 379, 49 Am. Dec. 340; Meyer v. Mayo, 173 App. Div. 
199, 159 N. Y. S. 405. In practice, this privilege is seldom 
invoked, for the obvious reason that a refusal to answer on 
this ground is substantially equivalent to an admission of 
the disgraceful fact. Wigmore on Ev., sec. 984. A stronger 
protection is afforded the witness by the rule that the ex- 
tent to which said disparaging questions, not relative to 
the issue, may be put is discretionary with the trial court. 


§ 611. Objections to Evidence. 

The general practice of the courts is to receive all evi- 
dence when offered unless objected to. The trial court need 
not wait for an objection, but may take the initiative and 
exclude the testimony of its own motion. Farmers’ & 
Manufacturers’ Bank v. Whinfield, 24 Wend. (N. Y.) 419. 
The initiative is ordinarily left to the opponent, however, 
and if he fails to make timely objection, he will, as a general 
rule, be held to have waived his right to object. Gregory 
v. Dodge, 14 Wend. (N. Y.) 593, 617; Hecla Powder Co. v. 
Sigua Iron Co., 157 N. Y. 487, 52 N. E. 650. The objection 
should be made at the time when the evidence is offered, and 
a failure to object at that time through neglect or inad- 
vertence cannot be cured by a motion to strike out the evi- 
dence. Quin v. Lloyd, 41 N. Y. 349, Richardson’s Cases in 
Evidence, p. 1054; Parkhurst v. Berdell, 110 N. Y. 386, 393, 
18 N. E. 123, 6 Am. St. Rep. 384, Richardson’s Cases in Evi- 
dence, p. 875; Benson v. United States, 146 U. S. 325, 36 
Law. Ed. 991, 13 Sup. Ct. Rep. 60. But a motion to strike 
out testimony should be granted where a witness answers 
so promptly that there is not time in which to object, Bige- 
low v. Sickles, 80 Wis. 98, 49 N. W. 106, 27 Am. St. Rep. 
25; or where the witness gives an improper answer to a 
proper question, Platner v. Platner, 78'N. Y. 90, 102. 
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A mere declaration by counsel of a desire to offer evi- 
dence on a certain point when no witness is on the stand 
does not constitute an offer, and an objection at that time 
would be unavailable on appeal. Chicago City Ry. Co. v. 
Carroll, 206 Ill. 318, 68 N. E. 1087. 


§ 612. Form of Objection. 

The specific ground of objection should always be stated 
at the time when the objection is made, and an objection 
which does not state the particular reason why the evidence. 
is inadmissible is not available on appeal unless there is 
some ground ‘which could not have been obviated if it had 
been specified, or unless the evidence in its essential nature 
is incompetent. Boston & A. R. Co. v. O’Reilly, 158 U. S. 
334, 39 Law. Ed. 1006, 15 Sup. Ct. Rep. 880; Wightman v. 
Campbell, 217 N. Y..479, 482, 112. N. EH. 184. To illustrate: 
Where certain documents were objected to as “immaterial, 
irrelevant and incompetent,” it was held that this general 
objection was not sufficient to exclude the documents on the 
ground that they were not properly authenticated. In the 
language of the Court: “The rule is universal, that where 
an objection is so general as not to indicate the specific 
ground upon which it is made, it is unavailing on appeal, 
unless it be of such a character that it could not have been 
obviated at the trial. The authorities on this point are all 
one way. Objections to the admission of evidence must be 
of such a specific character as to indicate distinctly the 
ground upon which the party relies, so as to give the other 
side full opportunity to obviate them at the time, if under 
any circumstances that can be done.” Noonan v. Cale- 
donia Gold Mining Co., 121 U. S. 393, 30 Law. Ed. 1061, 7 
Sup. Ct. Rep. 911. If evidence objected to generally is not, 
in its essential nature, incompetent, all grounds of objec- 
tion which might have been obviated if specifically stated 
must be deemed, on appeal, to have been waived. People v. 
Murphy, 135 N. Y. 450, 32 N. E. 138, Richardson’s Cases in 
Evidence, p. 1056. 


Attorneys frequently fall into the bad habit of objecting 
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to evidence generally as “incompetent, irrelevant and im- 
material.” These words have been defined as follows: “An 
objection to evidence that it is irrelevent is sufficiently 
specific; it means that it does not bear on any issue in the 
case, and ‘immaterial’ means nearly the same.... But an 
objection on the ground that the evidence offered is incom- 
petent without a specification in what respect it is believed 
to be so is really no objection at all.”” Stoner v. Royar, 200 
Mo. 444, 98 S. W. 601. Where, therefore, the evidence of- 
fered is not material to any issue in the case, it may prop- 
erly be objected to on that ground. M. Groh’s Sons v. Groh, 
177 N. Y. 8, 14, 68 N. E. 992, Richardson’s Cases in Evi- 
dence, p. 1060. But an objection to the admission of a paper 
as “incompetent and immaterial” is not sufficient to raise 
the question, on appeal, that the paper was improperly ad- 
mitted because it was a copy and not the original writing. 
Atkins v. Elwell, 45 N. Y. 753. The reason for the rule is 
stated, in Rush v. French, 1 Ariz. 99, 25 Pac. 816, as fol- 
lows: “The object of requiring the grounds of objection to 
be stated, which may seem to be a technicality, is really to 
avoid technicalities and prevent delay in the administra- 
tion of justice. When evidence is offered to which there 
is some objection, substantial justice requires that the ob- 
jection be specified, so that the party offering the evidence 
can remove it, if possible, and let the case be tried on its 
merits. If it is objected that the question is leading, the 
form may be changed; if that the evidence is irrelevant, the 
relevancy may be shown; if that it is incompetent, the in- 
competency may be removed; if that it is immaterial, its 
materiality may be established; if to the order of introduc- 
tion, it may be withdrawn and offered at another time—- 
and thus appeals could often be saved, delays avoided, and 
substantial justice administered.” 


The rule that the objection should be specific has no ap- 
plication, however, where a general objection is sustained 
by the trial judge. In the language of the Court, in Tooley 
Vv. Bacon (0 N. Y.°-34, at p. 37: “When evidence is ex- 
cluded upon a mere general objection, the ruling will be 
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upheld, if any ground in fact existed for the exclusion. It 
will be assumed, in the absence of any request by the op- 
posing party of the court to make the objection definite, that 
it was understood, and that the ruling was placed upon 
the right ground.” See, also, Rosenberg v. Sheahan, 148 
Wis. 92, 183 N. W. 645. 


§ 613. The Exception. 


An exception to the ruling of the trial court is necessary 
in order to preserve the right of the injured party on appeal. 
The functions of an objection and exception are distinct. 
No matter how clearly an objection will lie, the exception 
is still necessary. If an exception is not taken at the trial, 
the party will be deemed to have waived it. Poole v. 
Fleeger, 11 Pet. (U. S.) 185, 211, 9 Law. Ed. 680. 


CHAPTER XXVI. 
DOCUMENTARY EVIDENCE 


Public Documents 


§ 614. Documentary Evidence Defined. 

A document is “any substance having any matter ex- 
pressed or described upon it by marks capable of being 
read,” and when “produced for the inspection of the court 
or judge, such documents are called documentary evidence.” 
Chase’s Stephen’s Digest of Ev., p. 3. Documents are also 
defined as, “The deeds, agreements, title-papers, letters, 
receipts, and other writings to prove a fact.’ Bouvier’s 
Law Dictionary. 


§ 615. Classification of Documents. 

All writings may be divided into two classes; viz., public 
or official documents and private documents. Public or 
official documents include all writing or records made by 
public officers in any of the three departments of govern- 
ment, setting forth facts which such officers are required, 
in the performance of the duties of their office, to record. 
Greenleaf on Ev., 16th Ed., sec. 470; Wigmore on Ev., sec. 
1630; Chamberlayne’s Modern Law of Ev., Vol. V., sec 
3354. All other writings are private documents. 


§ 616. Public Documents Admitted without the Testi- 
mony of the Officer Who Made the Record. 

Public documents, when otherwise competent, are admis- 
sible, as evidence of the facts therein stated, without the 
testimony of the officer who made the record. See author- 
‘ities collated in 22 C. J ., p. 791, note 18. This is an excep- 
tion to the Hearsay Evidence Rule, and rests mainly upon 
the very great inconvenience that would result in requiring 
the official’s attendance. In addition to the inconvenience 
or necessity principle which is found in all Hearsay excep- 
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tions, there is also the other requisite of trustworthiness 
arising out of official duty to make the record. The reason 
for the admissibility of public records is clearly set forth in 
the following passage: ‘Official registers or books kept by 
persons in public office, in which they are required to write 
down particular transactions, or to enroll or record par- 
ticular contracts or instruments, are generally admissible 
in evidence, notwithstanding their authenticity is not con- 
firmed by those usual and ordinary tests of truth,—the 
obligation of an oath and the power of cross-examining the 
persons on whose authority their truth and authenticity 
may depend. This has been said to be because the entries in 
them are of public interest and notoriety, and because they 
are made under the sanction of an oath of office or in the 
discharge of an official duty.” Ferguson v. Clifford, 37 
N. H. 85, 95. See, also, Gaines v. Relf, 12 How. (U. S.) 
472, 570, 18 Law. Ed. 1071. The right of an accused in a 
criminal proceeding to confront the witnesses who testify 
against him is not violated by the introduction of public 
documents. Heike v. United States, 192 Fed. 83; Common- 
wealth v. Slavski, 245 Mass. 405, 140 N. E. 465. 


§ 617. Authentication Required. 


Before a public document can be received in evidence, it 
must be shown that the document is what it purports 
to be. Jackson v. Miller, 6 Wend. (N. Y.) 228, 21 Am. Dec. 
316. The proper official seal or signature on a document 
made by an officer of this state or of the federal government 
is sufficient proof of the authenticity of the document with- 
out further identification, for the reason that the court 
takes judicial notice of the authority of the officer and of his 
official seal and signature. But if the document fails to 
show the proper authentication on its face, it may be estab- * 
lished by other means. Glaspie v. Keator, 56 Fed. 203. 
Proof that the document was taken from the proper official 
custody may be sufficient. Or the proper custodian, or his 
predecessor in office, may testify to its authenticity. Cham- 
berlayne’s Modern Law of Ev., Vol. V., sec. 3361, 
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§ 618. Proof of Public Document by Means of Copy. 


Since public documents necessarily belong to a particular 
custody from which they cannot be taken without special 
authority, because of the inconvenience and danger of loss 
attending their removal, it would often be impossible to pro- 
duce them in court. For that reason, public documents may 
be and usually are proved by means of duly authenticated 
copies. Chamberlayne’s Modern Law of Ev., Vol. V., sec. 
3461; 22 C. J., p. 819; Jones v. Randall, 1 Cowp. 17, 98 Eng. 
Rep. 944. The Civil Practice Act, therefore, provides for 
the introduction in evidence of various official documents 
and records by means of certified, exemplified, or sworn 
copies. Civil Practice Act, secs. 366-402; Carmody’s New 
York Practice, p. 407, note 49. It becomes important, there- 
fore, to understand clearly the the distinction between these 
different modes of authentication. 


§ 619. Certified Copy Defined. 

A certified copy is a copy to which is added a certificate 
under the hand and official seal of the public officer who is 
authorized to certify the same, stating that the said officer 
has compared the copy with the original document on file in 
his office and that the same is a correct transcript thereof 
and of the whole of the original. Civil Practice Act, secs. 
329 and 330. 


§ 620. Form of Certificate of Clerk to Copy of Paper on 
File in his Office. 
STATE OF NEW YORK, oe 
COUNTY OR nei rs ines ie o> 

i John Doe, Clerk of the County 0f 0.2. .c.ce tee ole hoe 
in the State of New York, and also Clerk of the Supreme 
Court in said County, do hereby certify that the foregoing 
ispaetiMecOoy Olean, OFICINal; iu. 2 ce dk ae w et on file in 
my office, and further certify that said............ has 
been compared by me with the original thereof, and that 
the foregoing is a correct transcript therefrom, and of the 
whole of said original. 
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In witness whereof I have hereunto set my hand and 
caused the seal of said court to be hereunto affixed at 


RM ee SE in said’) County and State, thista.: yee ay. 
One esi ees in the year of our Lord, one thousand nine 
humdrediandinc.s eee 

(SEAL) JOHN DOE, Clerk. 


§ 621. Who May Certify. 

A copy may be certified by any person who is given ex- 
press authority, by statute, to certify the same, usually the 
legal custodian of the record. Where no express authority 
to certify a copy of a particular document is given by 
statute, it is held that the person who has official custody of 
a public document has implied authority to certify copies 
thereof, and a copy certified by him is admissible in evi- 
dence in any case where the original record would be ad- 
missible. Chamberlayne’s Modern Law of Ev., Vol. V., secs. 
3466 and 3468. 


§ 622. Authentication of Certified Copy. 

The court will take judicial notice of the identity and au- 
thority of a certifying officer of the state or federal govern- 
ment and of his signature and official seal, so that no fur- 
ther authentication is required than that which appears on 
the face of the certified copy itself. 


§ 623. Exemplified Copy Defined. 


An exemplified copy is a copy which, in form, is made in 
the name of the sovereign power; e. g., “The People of the 
State of New York.” Originally, an exemplified copy was 
sealed with the great seal of the state, but as the great seal 
is kept with the Secretary of State, that practice has been 
abolished in the United States, and an exemplified copy is 
now sealed with the seal of the court where the original 
record is on file. Greenleaf on Ev., 16th Ed., sec. 501. The 
certificate of exemplification which is attached t0 the copy of 
the record (see form below) is signed by the clerk of the 
court. 
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Exemplified copies are used chiefly in proving judicial 
records. In legal effect an exemplified copy does not differ 
from a certified copy. The difference is purely a matter of 
form, but statutes and custom are responsible for the prac- 
tice of proving certain documents by means of certified 
copies and others by means of exemplified copies. 


§ 624. Form of Exemplified Copy of a Will on File in the 
New York Surrogates’ Court, New York County. 

The People of the State of New York, 

By the Grace of God Free and Independent, 

To all to whom these presents shall come or may concern, 
GREETING: Know Ye, That we having examined the records 
and files in the office of the Surrogate of the County of New 
York, do find there remaining a certain record of the last 
WelleATM TESLAINICN GOL. cleans ooo.5 weees eee deceased, said will 
having been duly executed and proven agreeably to the laws 
and usages of the State of New York and admitted to pro- 


(Here follows an exact copy of the will.) 
All of which we have caused by these presents to be ex- 
emplified, and the seal of our said pees Court to be 
hereunto affixed. 


(SEAL) 

APUG EL ON Ase at select eieiais ¢s)scave°W atdoaks , a Surrogate 
of the County of New York, at The City of New York, 
GE Y rotulotirens MAY 26 leh bth caateias , in the year of our Lord 
one thousand nine hundred and.............. and of our 


madependence the one hundred and ..0c.. sues suds. sade ec 
Clerk of the Surrogates’ Court. 


§ 625. Examined or Sworn Copy Defined. 

An examined or sworn copy is a copy which is proved by 
the testimony of a witness who has compared the copy with 
the original record, word for word, or who has examined 
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the copy, word for word, while another person read the 
original aloud to him. 22 C. J., p. 825; Kellogg v. Kellogg, 
Orbaib. + CNesy @) cL 6s 

Statutes which prescribe a method of proving particular 
records are held not to be exclusionary, unless they are ex- 
pressly made so. Civil Practice Act, sec. 344; Jacobi v. 
Order of Germania, 73 Hun 602, 26 N. Y. S. 318. There- 
fore, an examined or sworn copy is admissible even in a 
case where a statute provides for the use of a certified copy. 
Chamberlayne’s Modern Law of Ev., Vol. V., sec. 3465. It is 
undoubtedly the safer practice, however, to use the par- 
ticular mode of proof prescribed by statute in a given case. 
But if a certified or exemplified copy is rejected for a de- 
fect in its authentication, counsel may resort to a sworn 
copy for proof. 


§ 626. Modes of Proving Public Records. Judicial and 
Non-Judicial. 

For convenience in considering the modes of proving 
various public documents, we may classify public records as 
judicial and non-judicial. 


§ 627. Judicial Records. Same Jurisdiction. 


The New York practice in the matter of proving a judicial 
record of a court of record within the State is to produce a 
certified copy. Proof by certified copy, permitted at com- 
mon law, is expressly sanctioned by statute. Civil Prac- 
tice Act, sec. 382. 

A court will always take judicial notice of its own rec- 
ords in the case at bar. Ritchey L. Corp. v. Robertson Cole 
D: Corp., 199 App. Div. 362, 191 N. Y.S. 870. Tt has been 
held in New York that a court may take judicial notice of a 
record of the same court in another action. Matter of 
Ordway, 196 N. Y. 95, 89 N. E. 474, Richardson’s Cases 
in Evidence, p. 1064; Devine v. Melton, 170 App. Div. 280, 
156 N. Y. S. 228. This is contrary to the great weight of 
authority in other jurisdictions. See authorities collated in 
23 C. J., p. 118, note 40. When it is necessary to prove a 
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record of the same court, the original record, being on file 
in that court, may be used instead of a copy, at the option 
of the party offering it. Chamberlayne’s Modern Law of 
Hv. Vole’ V.;‘see. 3375. 

The Civil Practice Act, sec. 387, provides for the manner 
of proving proceedings before a justice of the peace. 


§ 628. Foreign Judicial Record Proof under Federal 
Statute. 


The judicial records of another state are entitled to full 
faith and credit under the Constitution of the United States, 
which provides that: ‘Full faith and credit shall be given 
in each state to the public acts, records and judicial pro- 
ceedings of every other state. And the Congress may, by 
general laws, prescribe the manner in which such acts, rec- 
ords and proceedings shall be proved, and the effect there- 
of.”’ Constitution of the United States, Art. 4, sec. 1. 

The act of Congress passed to give effect to this provi- 
sion provides that, ‘“‘The records and judicial proceedings 
of the courts of any State or Territory, or of any such 
country (one subject to the jurisdiction of the United 
States), shall be proved or admitted in any other court with- 
in the United States, by the attestation of the clerk, and 
the seal of the court annexed, if there be a seal, together 
with a certificate of the judge, chief justice, or presiding 
magistrate, that the said attestation is in due form. And 
the said records and judicial proceedings, so authenticated, 
shall have such faith and credit given to them in every court 
within the United States as they have by law or usage in 
the courts of the State from which they are taken.” U.S. 
Revised Statutes, sec. 905; U. S. Compiled Statutes, 
sec. 1519. 

The practice under this statute is to produce an exem- 
plified copy of the record with a dual certificate attached; 
i. e., the judge certifies that the clerk’s signature and the 
seal of the Court are genuine and that the attestation of 
the clerk is in due form, and the clerk, in turn, certifies 
that the signature of the judge is genuine. See Bradbury’s 


462 LAW OF EVIDENCE 


Lawyers’ Manual, 2nd Ed., (1923), p. 546, form 332. Strict 
compliance with the requirements of the statute is essential. 
For example, the record must be proved by the attestation 
of the clerk, and the attestation of a deputy-clerk is held in- 
sufficient. Morris v. Patchin, 24 N. Y. 394, 83 Am. Dec. 311. 
And, where it appears that there are more judges than one 
of the court from which the record emanates, the certificate 
must be that of the chief justice or presiding magistrate. 
People v. Smith, 121 N. Y. 578, 24 N. E. 852; Gustavus v. 
Dahlmer, 98 Misc. 462, 163 N. Y. 8S. 132. 


§ 629. Federal Judicial Records. 


As both state and federal courts take judicial notice of 
the seals of the federal courts, the great weight of authority 
supports the rule that federal judicial records may be 
proved in both state and federal courts by means of certi- 
fied copies, without further authentication. 22 C. J., p. 843. 
The practice has been quite general, however, especially in 
the federal courts, to use the dual certificate required for the 
proof of judicial records of one state to be used in another 
state. O’Hara v. Mobile & O. R. R. Co., 76 Fed. 718. This 
is unnecessary in New York. The Civil Practice Act, sec. 
399, provides that: 

‘A copy of the record, or any other proceeding, of a court 
of the United States, is evidence when certified by the clerk 
or officer in whose custody it is required by law to be.” 

A judgment of the United States Court decreeing that the 
premises have been used for the sale of liquor is binding 
on the defendant in a summary proceeding brought for the 
removal of the defendant from possession of premises, es- 
pecially where the defendant in the proceeding in the Fed- 
eral Court admitted that it had been so used. Broadway 
Central Securities Corporation v. Buchanan Restaurant 
Co., Inc., 218 App. Div. 594, 218 N. Y. S. 539. 


§ 630. Judicial Records of Foreign Country. 


A record of a court of a foreign country may be proved 
by means of a copy certified by the clerk of the court or 
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the legal custodian of the record, but the genuineness of the 
certification must be authenticated by the certificate of the 
chief judge or presiding magistrate, and the genuineness 
of the judge’s certificate must be authenticated by the cer- 
tificate of the secretary of state or other officer having the 
custody of the great seal of the government under whose 
authority the court is held. Civil Practice Act, sec. 395. 
See Bradbury’s Lawyers’ Manual, 2nd Ed. (1923), p. 551, 
form 334. This is the usual and most approved mode of 
proving records of courts of foreign countries, but the Civil 
Practice Act, sec. 396, provides that a copy of such a rec- 
ord, attested by the seal of the court in which it remains, 
must also be admitted in evidence upon due proof of the 
following facts: 


“1. That the copy offered has been compared by the wit- 
ness with the original and is an exact eau of the 
whole of the original. 

2. That the original was, when the copy was made, in the 
custody of the clerk of the court or other officer legally 
having charge of it. 

3. That the attestation is genuine.” 


MODES OF PROVING NON-JUDICIAL PUBLIC RECORDS 


§ 631. Statutes of the Forum. Public and Private. 


A state court will always take judicial notice of the 
public statutes of its own state and of the United States, 
and it is, therefore, unnecessary to introduce such statutes 
in evidence. In practice, however, it is often necessary 
to have such statutes before the court for the purpose of 
refreshing the judge’s memory. The Civil Practice Act 
contains a provision for reading State legislative acts in © 
evidence from any official volume. Section 380 provides 
that: 

“A statute or joint resolution passed by the legislature 
of the state may be read in evidence from a newspaper, 
designated. as prescribed by law to publish the same, until 
six months after the close of the session at which it was 
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passed; and, at any time, from a volume printed under the 
direction of the secretary of state. To entitle any copy of 
a law published, other than those published under the di- 
rection of the secretary of state, to be read in evidence, 
there shall be contained in the same book or pamphlet a 
printed certificate of the secretary of state, that such copy 
is a correct transcript of the text of the original laws. For 
such certificate the secretary of state shall collect such a 
fee as he shall deem just and reasonable.” 

This provision greatly facilitates the proof of private 
statutes, which are not judicially noticed, as it dispenses 
with the necessity of producing copies duly authenticated 
by officers of the state. In pleading a private statute, it is 
sufficient to set forth the chapter, year, and title, without 
setting forth the contents thereof. Rules of Civil Practice, 
Rule 98. 


§ 632. Proof of Local Ordinances, 


The ordinances of a city, village, local board of health, 
or of a board of supervisors may be read in evidence from 
an official printed volume, or they may be proved by a cer- 
tified copy. Civil Practice Act, sec. 388. Courts will not, 
ordinarily, take judicial notice of ordinances, but, under 
the Greater New York Charter, sec. 1556, all courts 
situated within the limits of the City of New York are re- 
quired to judicially notice New York City ordinances. 


§ 633. Foreign Statutes. 


Courts do not judicially know foreign law, written or un- 
written. Therefore, the statutes of other states or of 
foreign countries are facts which must be pleaded and 
proved. Such proof may be made by means of a copy au- 
thenticated by the certificate of the secretary of state of 
the state or country of which the statute is a law, with the 
great seal of the state affixed thereto. U. S. Revised 
Statutes, sec. 905. See Abbott’s Practice and Forms, p. 
1720. A foreign statute may also be proved by the pro- 
duction of an official printed volume containing the law, 
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and this is the more usual method. The Civil Practice Act, 
sec. 891, provides that: 

“A printed copy of a statute, or other written law, of an- 
other state, or of a territory, or of a foreign country, or a 
printed copy of a proclamation, edict, decree, or ordinance, 
by the executive power thereof, contained in a book or pub- 
lication, purporting or proved to have been published by the 
authority thereof, or proved to be commonly admitted, as 
evidence of the existing law, in the judicial tribunals there- 
of, is presumptive evidence of the statute, law, proclama- 
tion, edict, decree or ordinance.” 

In Pacific Pneumatic Gas Co. v. Wheelock, 80 N. Y. 278, 
a book, purporting to contain the statutes of the state of 
California, was held sufficiently authenticated by the testi- 
mony of a member of the California bar that the volume 
was an official copy, published by the state printer and that 
it was the edition recognized by the California courts. The 
mere reading of a statute of another state, and the oral 
testimony of a lawyer of such state that such is a statute of 
the state is not sufficient. Taylor v. Chamberlain, 6 App. 
Div. 38, 39 N. Y. S. 737. But the production of books, pur- 
porting upon their title pages to be the statutes of another 
state, and to have been published by that state, under a 
resolve of a date given and so published by the state 
printers, is a sufficient authentication of the statutes con- 
tained therein. Congregational Unitarian Soc. v. Hale, 29 
App. Div. 396, 51 N. Y. S. 704. There is no difference in 
the rule as applied to proof of statutes of foreign countries. 
Hynes v. McDermott, 82 N. Y. 42, 54; Hecla Powder Co. 
Vv. pigua Iron Co., 157 N. Y. 437, 52 N. B. 650. 


§ 634. Unwritten Foreign Law. 

The official books of reports of cases adjudged in the 
courts of another state or a foreign country are admissible 
as presumptive evidence of the unwritten or common law 
of that state or country. Civil Practice Act, sec. 391. In 
Congregational Unitarian Soc. v. Hale, 29 App. Div. 396, 
51 N. Y. S. 704, volumes proved by a member of the Mass:-: 
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achusetts bar to be “regular reports of the Massachusetts 
Supreme Court” were held admissible as evidence of the 
common law of Massachusetts. But a mere citation of a 
foreign decision with an offer to hand the book to the 
judge to read is not equivalent to offering the decision in 
evidence. DeMaio v. Standard Oil Co., 68 App. Div. 167, 
WASNT YY asd. 


Unwritten foreign law may, also, be proved by the testi- 
mony of a competent witness, usually a member of the bar 
of the state or country in question. Civil Practice Act, sec. 
391322 C. J., pp. 540, 541. 


§ 635. Certified Copies of Records—State. 


The Civil Practice Act, sec. 382, provides for proof, by 
means of certified copies, of records kept, pursuant to law, 
in a public office of the state. 


§ 636. Certified Copies of Records—Federal. 


Copies of any documents, records, books, or papers in 
any of the departments or public offices of the United States 
Government, authenticated by the seal of the respective de- 
partments, are admissible in evidence equally with the orig- 
inals thereof. U.S. Revised Statutes, secs. 882-892; Bal- 
lew v. United States, 160 U. S. 187, 40 Law. Ed. 388, 16 
Sup. Ct. Rep. 263. The Civil Practice Act, sec. 400, provides 
for the proof of such documents by means of certified copies. 


§ 637. (Certified Copies of Foreign Records. 


The Civil Practice Act, sec. 398, provides for proof of 
public records of foreign countries by means of certified 
copies and prescribes the authentication which is necessary 
in order to render such certified copies admissible. Where 
an attempt is made to prove documents under this section, 
the statutory requirements must be strictly complied with. 
People v. Todoro, 224 N. Y. 129, 120 N. E. 135. 
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§ 638. Registers of Conveyances. 


From early times statutes have existed providing for the 
recording of conveyances of land which have been duly 
proved or acknowledged; and providing, also, that such rec- 
ords, or duly authenticated transcripts thereof, should be 
received in evidence with like effect as if the original deed 
had been produced. Wigmore on Ev., sec. 1648. 


The Real Property Law, sec. 291, provides for the re- 
cording of conveyances of real property, duly acknowledged 
or proved, in the office of the clerk of the county where the 
property is situated. The succeeding sections of the Re- 
cording Act (Real Prop. Law, Art. 9) provide for the re- 
quisite certificate of acknowledgment or proof to entitle a 
conveyance to be so recorded: The Civil Practice Act, sec. 
384, provides, in part, that 

“1. A conveyance, acknowledged or proved, and certified, 
in the manner prescribed by law, to entitle it to be recorded 
in the county where it is offered, is evidence without fur- 
ther proof thereof. 

2. Except as otherwise specially prescribed by law, the 
record of a conveyance duly recorded within the state, or 
a transcript thereof, duly certified, is evidence with like 
effect as the original conveyance.” 

“The term ‘conveyance’ includes every written instru- 
ment, by which any estate or interest in real property is 
created, transferred, mortgaged or assigned, or by which 
the title to any real property may be affected * * * ; except 
a will, a lease for a term not exceeding three years, an 
executory contract for the sale or purchase of lands, and 
an instrument containing a power to convey real property 
as the agent or attorney for the owner of such property.” 
Real Prop. Law, sec. 290. Therefore, a lease for less than 
three years, although recorded in the register’s office, may 
not be proved by means of a certified copy, under this sec- 
tion. The Best Evidence Rule requires that the original 
lease must be produced or its absence accounted for before 
secondary evidence of its contents can be received.- Good- 
man v. Greenberg, 53 Misc. 583, 103 N. Y. S. 779. 


468 LAW OF EVIDENCE 


§ 639. Acknowledgment Defined. 

An “acknowledged” deed or other instrument is one to 
which is attached a certificate of a notary public, commis- 
sioner of deeds, or other officer designated by statute (Real 
Prop. Law, secs. 298-301) that the person purporting to 
have executed the said instrument appeared personally be- 
fore the said officer and acknowledged that he executed the 
same. The Real Property Law, sec. 308, provides that: 
“An acknowledgment must not be taken by any officer un- 
less he knows or has satisfactory evidence, that the person 
making it is the person described in and who executed the 
instrument.” 


§ 640. Form of Acknowledgment. 
The usual short form of certificate of acknowledgment — 


follows: 
STATE OF NEW YORK, 


CountyrOtess o5 he cater a Ss. 
Gity, Ofer teers tier ear 
On Sts. et aos ee Gay NOL .. 36 os ee eee ome 


before me personally appeared Richard Doe, to me known 
and known to me to be the person described in and who ex- 
ecuted the foregoing instrument, and acknowledged that he 
executed the same. 
(Signature and title of officer.) 

Any substantial defect in a certificate of acknowledg- 
ment is fatal to its validity; e. g., a failure to state that the 
person who acknowledged that he executed the instrument 
was known to the officer taking the acknowledgment to be 
the person described in and who executed the same. Freed- 
man v. Oppenheim, 80 App. Div. 487, 81 N. Y. S. 110; 
Gross v. Rowley, 147 App. Div. 529, 182 N. Y. S. 541. 

For the proper form of acknowledgment by a corporation, 
see Real Prop. Law, sec. 309. 


§ 641. Proof by Subscribing Witness. 


A conveyance or other instrument is said to be “proved 
by the certificate of a notary public or other officer des- 
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ignated by statute (Real Prop. Law, secs. 298-301) attached 
thereto, stating that a subscribing witness to the instrument 
appeared before the said officer, stated his place of residence 
and swore that he witnessed the execution of the instrument 
and knew the individual who executed the same to be the 
person described therein. The officer must be personally 
acquainted with the witness, or have satisfactory evidence 
that he is the same person who was a subscribing witness 
to the instrument. Real Prop. Law, sec. 304. Such proof 
can be made only by a witness who subscribed his name to 
the instrument at the time of its execution. Real Prop. 
Law, sec. 292; People ex. rel. L. I. R. R. Co. v. Board of 
Railroad Comrs., 75 App. Div. 106, 77 N. Y. S. 380. 


For a form of certificate of proof by subscribing witness, 
see Bostwick’s Lawyer’s Manual, 2d Ed., p. 1038, form 519. 


§ 642. Theory of Acknowledgment or Proof, 


The purpose of the acknowledgment or proof required by 
statute is to take the place of proof of due execution before 
the court. Such proof of due execution is made while the 
persons who executed, or witnessed the execution of, the 
instrument are alive and available as witnesses, before a 
designated officer of the court, and stamds as prima facie 
evidence of the due execution of that instrument as against 
all persons who may at any time be interested in the matter. 
The official signature, as well as the seal in cases where a 
seal is required (see Real Prop. Law, sec. 308), is always 
susceptible of proof from the records. The election or ap- 
pointment of the officer taking the acknowledgment is a 
matter of public record, and his original signature is in- 
variably attached to his oath of office. 


§ 643. Acknowledgment May Be Made at Any Time. 


An instrument may be acknowledged when it is executed 
or at any time thereafter. Holbrook v. N. J. Zinc Co., 57 
N. Y. 616. It may be acknowledged even after the action 
has commenced at any time before it is actually offered in 
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evidence. Wetterer v. Soubirous, 22 Mise. qo0, 49 
NY 04 2048; 


§ 644. Acknowledgment Prima Facie Evidence. 

An acknowledgment is only prima facie evidence of the 
proper execution of an instrument and its execution may be 
contested by a party affected thereby. Civil Practice Act, 
sec. 384, subs. 3 and 4. But it has been held that “a cer- 
tificate of acknowledgment should not be overthrown upon 
evidence of a doubtful character, such as the unsupported 
testimony of interested witnesses, nor upon a bare prepon- 
derance of evidence, but only on proof so clear and con- 
vincing as to amount to a moral certainty.” Albany Co. 
Sav. Bank’v. MeCarty, 149 N. Y. 71, 43 N. E: 427; Rock 
v. Rock, 195 App. Div. 59, 185 N. Y. S. 656. In the leading 
case of Albany Co. Sav. Bank v. McCarty, supra, at p. 83, 
the Court of Appeals formulated the rule as follows: ‘We 
think that, as between the parties, a certificate of acknowl- 
edgment, when read in evidence, makes out a prima facie 
case as strong as if the facts certified had been duly sworn 
to in open court by a witness, apparently disinterested and 
worthy of belief. The legal presumption of the proper per- 
formances of official duty by a public officer requires that 
this effect should be given it. Downing v. Rugar, 21 Wend. 
(N. Y.) 178, 34 Am. Dec. 223. While the evidence is not 
conclusive, as the statute provides that ‘it may be rebutted 
and the effect thereof contested by a party affected thereby,’ 
it is of such a character as, standing alone, to send a case 
to the jury, so that they may decide between the probative 
force of the certificate, supported by the presumption that 
it states the truth, on the one hand, and the evidence pro- 
duced in rebuttal, whatever it may be, on the other.” 


§ 645. What Instruments May Be Acknowledged or 
Proved. 

The Civil Practice Act, sec. 386, provides that: 

“Any instrument, except a promissory note, a bill of ex- 
change, or a last will, may be acknowledged or proved, and 
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certified, in the manner prescribed by law for taking and 
certifying the acknowledgment or proof of a conveyance 
of real property ; and thereupon it is evidence, as if it was a 
conveyance of real property.” 

This provision permitting an acknowledgment of the ex- 
ecution of all instruments other than notes, bills, and wills, 
merely dispenses with proof of the execution of an instru- 
ment duly acknowledged. The usual modes of proving the 
due execution are dispensed with. But, in the absence of 
a statutory provision applicable to the instrument in ques- 
tion, the fact that a duly acknowledged instrument, other 
than a conveyance, has been recorded does not dispense with 
the necessity of producing the original or accounting for 
its absence before secondary evidence of its contents is ad- 
missible. Such an instrument may not, for example, be 
proved by a certified copy obtained from the register’s 
office. Goodman v. Greenberg, 53 Misc. 583, 103 
ING YS. doe 


§ 646. Competency of Public Records. In General. 


The foregoing sections have dealt with the admissibility 
of public documents, as an exception to the Hearsay Rule, 
and with the manner of proving public documents. It must 
not be inferred, however, that any duly authenticated public 
document is admissible in evidence for all purposes merely 
by virtue of its character as a public record. The following 
sections will discuss the rules governing the admissibility 
of duly authenticated public records and the purposes for 
which some of the most important public records may be 
received in evidence. 


§ 647. Official Records Required to Be Kept. 


Public records which are required by law to be kept are, 
as a general rule, admissible as prima facie evidence of the 
facts required to be stated therein. Chamberlayne’s Modern 
Law of Ev., Vol. V., sec. 3424; Civil Practice Act, sec. 367; 
Richards v. Robins, 178 App. Div. 535, 165 N. Y. S. 780; 
Price v. Price, 194 App. Div. 158, 185 N. Y. S. 570. For 
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example, where it appeared that, under the State Educa- 
tion Law and the Greater New York Charter, school rec- 
ords were required to be kept, stating the date of birth of 
children attending the New York public schools, such rec- 
ords were held admissible as some evidence of the age of a 
child, in an action brought by the child for an annulment 
of her marriage on the ground of non-age. Price v. Price, 
supra. But it is only papers which are required by law to 
be filed or recorded in public offices, or public records of 
official acts or findings of fact which are required by law to 
be kept, that are admissible under this rule. Papers filed 
or facts recorded without the authority of law are not ad- 
missible by reason of being made public records. Striker 
v. Striker, 31 App. Div. 129, 1382, 52 N. Y. 8. 729; Polykran- 
as v. Krausz, 73 App. Div. 583, 77 N. Y. 8S. 46, Richardson’s 
Cases in Evidence, p. 1074. 


§ 648. Registers of Births, Marriages, and Deaths. 


In many jurisdictions public records of vital statistics 
kept pursuant to law, or duly certified copies thereof, are 
received as prima facie evidence of the facts stated therein. 
22 C.J., p. 806. To illustrate: For the purpose of proving 
the age of the insured, in an action on a life insurance 
policy, the marriage license of the insured and the birth 
certificates of two children of the insured, all of which 
stated the age of the insured, as required by statute, were 
held admissible. Murray v. Supreme Lodge, 74 Conn. 715, 
52 Atl. 722. Upon the same principle, many authorities 
hold a public record containing the certificate of a physician 
stating the fact and cause of a person’s death admissible 
as prima facie evidence of the cause of death of the person 
named therein. Bozicevich v. Kenilworth Mercantile Co., 58 
Utah 458, 199 Pac. 406, annotated 17 A. L. R. 346. In New 
York, however, although there are provisions in the char- 
ters and in the municipal ordinances of the several cities 
of the State requiring the boards of health of the respective 
cities to keep such records of deaths and the causes there- 
of, the courts hold that such statutes and ordinances are 
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police regulations only, and that the records are required to 
be kept for local and specific purposes and are not public 
records in such sense as makes them evidence of the facts 
recorded, in actions between private parties. Buffalo Loan, 
Trust & 8S. D. Co. v. Knights Templar & M. M. A. Assn., 
126-N. Y.-450, 458, 27 Ni E. 942, 22 Am. St. Rep. 839; 
Davis v. Supreme Lodge, 165 N. Y. 159, 58 N. E. 891, 
Richardson’s Cases in Evidence, p. 851; Beglin v. Metro- 
politan Life Ins. Co., 173 N. Y. 374, 66 N. E. 102, Richard- 
son’s Cases in Evidence, p. 1067; Painton v. Cavanaugh, 151 
mpp. Dive S72, 185 N.Y. 8. 418. In Davis*yv. Supreme 
Lodge, supra, the Court of Appeals pointed out that, to ad- 
mit the certificate of the attending physician as evidence of 
the cause of death, in an action between private litigants, 
by reason of a provision in the New York City Charter 
making all papers on file in the department of health pre- 
sumptive evidence of the facts recited therein, would be, in 
effect, to hold the Code of Civil Procedure, sec. 834 (now 
Civil Practice Act, sec. 352) which protects privileged com- 
munications between physician and patient repealed by a 
local police regulation. The Court pointed out, also, that 
the section of the Charter in question “is given complete 
effect when limited to cases in which the health department 
is seeking by actions or legal proceedings to enforce the or- 
dinances, rules and regulations of the department of health 
or the health laws as enacted in the sanitary code, and to 
suits for the collection of the penalties prescribed, or in 
cases where proof of the proceedings of the board is ma- 
terial.”” The Court expressed the opinion, however, that, 
although such records are inadmissible to prove the cause 
of death, it is quite possible that they may be competent 
to prove the fact of death, or to prove marriage or birth. 
Death certificates were held admissible to prove the death of 
subscribing witnesses to a will in Matter of Hall, 90 Misc. 
216, 154 N. Y.5..o17. 


The question of the admissibility of a birth certificate as 
evidence of the facts recited therein is still somewhat un- 
settled in this State. It would seem that there should be 
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no question as to the admissibility of a birth certificate as 
evidence of the birth which is entered thereon. Cham- 
berlayne’s Modern Law of Ev., Vol. 5, sec. 3430. Never- 
theless, dicta may be found in several New York opinions 
in which the courts express a serious doubt, based on the 
decisions in the leading death certificate decisions (Buffalo 
Loan, Trust & S. D. Co. v. Knights Templar & M. M. A. 
Assn., supra; Davis v. Supreme Lodge, supra; Beglin v. 
Metropolitan Life Ins. Co., swpra), as to the admissibility 
of such certificates, for any purpose, in litigation between 
private parties. Lee v. Sterling Silk Mfg. Co., 134 App. 
Div. 123, 118 N. Y. S. 852, Richardson’s Cases in Evidence, 
p. 1068; Bilkovic v. Loeb, 156 App. Div. 719, 141 N. Y.S. 
279, Richardson’s Cases in Evidence, p. 58. In Pirrung v. 
Supreme Council, 104 App. Div. 571, 938 N. Y. S. 575, how- 
ever, where it appeared that the German birth certificate 
of the insured, which was offered upon the issue of the age 
of the insured, was rejected because it was not proved to 
be a copy of a record kept under the direction of the laws 
of Germany, the Appellate Division held that the party 
offering the record should have been permitted to withdraw 
a juror in order that he might have an opportunity to supply 
the missing proof for the purpose of rendering the birth 
certificate admissible. This amounts to a direct ruling that 
a birth certificate, kept by authority of law, is competent 
evidence of the date of birth of the person whose birth is 
there recorded. 


The Penal Law, sec. 817, provides that, whenever in any 
legal proceedings it becomes necessary to determine the 
age of a child, a duly authenticated transcript of the record 
of birth recorded in any bureau of vital statistics or board 
of health shall be competent evidence upon the question of 
age. As this section is entitled “Presumption of responsi- 
bility in general as to child of seven years or more,” it is 
doubtful whether the courts would hold it applicable to a 
case which did not involve the age of a child as bearing on 
the capacity of the child to commit a crime. See People v. 
Todoro, 224 N. Y. 129, 138, 120 N. E. 135. 
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Courts of other jurisdictions sometimes admit birth cer- 
tificates, not merely as evidence of the birth therein re- 
corded, but as evidence of other facts which are recited 
therein, pursuant to lay; e. g., the age of the child’s parents. 
Murray v. Supreme Lodge, supra. In New York, however, 
birth certificates are held inadmissible for such purposes. 
For example, in a divorce action, it was held error to admit 
a certificate of the birth of the defendant’s child which 
named the defendant and the co-respondent as the child’s 
parents. Hammerstein v. Hammerstein, 74 Misc. 567, 134 
N. Y. S. 473. The Court said that whether such a cer- 
tificate would be admissible as hearsay evidence of pedigree 
was not involved in that case. 

If, however, a birth certificate is authenticated as pro- 
vided by the Civil Practice Act, sec. 398, sub. 3, it is com- 
petent evidence of facts contained therein. Therefore, a 
copy certified according to the form used in a foreign 
country is admissible where there is a certificate under the 
hand and seal of a consular officer of the United States to 
the effect that the document is of record or on file in the 
foreign country, and a copy of the record is presumptive 
evidence according to the form in use in the foreign country. 
George v. Galani, 218 App. Div. 840, 219 N. Y. S. 24. 

By statute, in New York, a marriage certificate, or duly 
certified copy thereof, is made presumptive evidence of the 
marriage. Civil Practice Act, sec. 372. 


§ 649. Parish and Church Registers. 

Church registers of baptisms, marriages, and burials are 
admissible, not as public records, but as entries made in 
the regular course of business, under a well recognized ex- 
ception to the Hearsay Evidence Rule. Hartshorn v. Metro- 
politan Life Ins. Co., 55 App. Div. 471, 67 N. Y. S. 18; 
Meehan v. Supreme Council, 95 App. Div. 142, 88 N. Y.S. 
821, aff'd 194 N. Y. 577, 88 N. E. 1125, Richardson’s Cases 
in Evidence, p. 1071; Layton v. Kraft, 111 App. Div. 842, 
98 N. Y. S. 72; Penal Law, sec. 817. Unless these records 
comply with the requirements of this exception to the rule 


476 LAW OF EVIDENCE 


against hearsay they are inadmissible. Syrowik v. Foster, 
210 App. Div. 816, 206 N. Y. S. 966. See, also, Law Notes, 
March, 1925, p. 226. 


§ 650. Census Returns. 


Judicial notice may be taken of the facts found in official 
census returns. A certificate of the census director, attested 
by the secretary of the interior, may also be received as 
prima facie evidence of the result of the census. Civil 
Practice Act, sec. 401. But census returns are inadmissible 
to prove incidental facts stated therein; e. g., the age of 
persons listed in the returns. Maher v. Empire Life Ins. 
Co., 110 App. Div. 723, 96 N. Y. S. 496. See, also, Hegler 
v. Faulkner, 153 U. S. 109, 38 Law. Ed. 658, 14 Sup. Ct. 
Rep. 779. 


§ 651. Weather Bureau Records. 


Duly certified copies of the records of the state or federal 
weather bureau, the United States signal service, or the 
meteorological observatory of New York City are admissible 
as evidence of weather conditions at any given time. Civil 
Practice Act, sec. 8375; Bretsch v. Plate, 82 App. Div. 399, 
403, 81 N. Y. S. 868. 


§ 652. Tax Assessment Rolls. 


The weight of authority supports the rule that tax as- 
sessment rolls showing the assessed valuation of property 
are inadmissible as evidence of market value for other than 
tax purposes. American State Bank v. Butts, 111 Wash. 
612, 191 Pac. 754, annotated 17 A. L. R. 168. The Appel- 
late Division has held the assessed valuation of property 
to be some evidence of value in eminent domain proceed- 
ings, but the same court held that the commissioners ap- 
pointed to determine the compensations to be made “are un- 
hampered by technical rules of evidence and unrestricted 
as to their sources of information.” Matter of Simmons, 
132 App. Div. 574, 116 N. Y. S. 952. 


= 
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§ 653. Certificate That Record Cannot Be Found. 


The Civil Practice Act, sec. 366, provides that: ‘Where 
the officer to whom the legal custody of a paper belongs cer- 
tifies under his hand and official seal that he has made 
diligent examination in his office for the paper, and that it 
cannot be found, the certificate is presumptive evidence of 
the facts so certified, as if the officer personally testified to 
the same.”” The law presumes that a public officer will per- 
form his official duty by keeping public records safe in his 
office, and, therefore, if a paper which is required by law 
to be filed or recorded in a public office is not found there, 
the presumption arises that no such document has ever been 
in existence, and, until rebutted, this presumption stands 
as proof of such non-existence. Deshong v. City of New 
York, 176 N. Y. 475, 485, 68 N. E. 880; Title Guar. & Trust 
Co. v. City of New York, 205 N. Y. 496, 99 N. E. 160. 


§ 654. Notary’s Certificate of Presentment and Protest. 


The certificate of a notary public of due presentment of 
a note or bill of exchange for acceptance or payment or of 
protest for non-acceptance or non-payment is presumptive 
evidence of the facts certified, unless the party against 
whom it is offered has duly served an affidavit denying the 
receipt of such notice. Civil Practice Act, sec. 368, sub. 1; 
Latham, v. Sheil,,193 App. Div.-576 185 N. Y. S. 278; 
Richard v. Conn. Elec. Mfg. Co., 200 App. Div. 681, 194 
Ne 28.2497: 

Where the testimony of a notary public cannot be pro- 
cured, by reason of his death, insanity, or absence, his orig- 
inal protest, duly authenticated, or a note or memorandum 
personally made or signed by him, at the foot of a protest 
or in his official register, is presumptive evidence that notice 
of non-acceptance or non-payment was sent at the time and 
in the manner stated. Civil Practice Act, sec. 368, sub 2. 


CHAPTER XXVIL. 
DOCUMENTARY EVIDENCE (Continued) 


Private Documents. 


§ 655. Execution Must Be Proved. 

Before a private writing can be received in evidence, the 
party offering it must show, to the satisfaction of the presid- 
ing judge, that it was duly executed by the person who is 
claimed to have executed it. See numerous authorities col- 
lated in 22 C. J., p. 929, note 75; Longworth v. East River 
Nat. Bank, 160 App. Div. 737, 145 N. Y.S. 1051. 


§ 656. When Proof of Execution Is Excused. 


No proof of the execution of an instrument is required, 
however, where it appears that 

1. Its due execution is admitted by the adverse party or 
proof thereof has been waived. The Civil Practice Act, sec. 
322, provides for a means of obtaining a written admission 
of the genuineness of a writing, as follows: 

“The attorney for a party, at any time before the trial, 
may exhibit to the attorney for the adverse party, a paper 
material to the action and request a written admission of its 
genuineness. If the admission is not given within four. days 
after the request, and the paper is proved or admitted on the 
trial, the expenses incurred by the party exhibiting it in 
order to prove its genuineness must be ascertained at the 
trial and paid by the party refusing the admission, whatever 
the result of the cause, matter or issue may be; unless it ap- 
pears to the satisfaction of the court that there was a good 
reason for the refusal.” 

_ 2. The adverse party relies on the same instrument as a 
part of his case. 22 C. J., p. 934. 

3. The instrument has been acknowledged or proved in 
the manner required in order to entitle a deed to be re- 
corded. Civil Practice Act, sec. 384, sub. 1 and sec. 386. An 
acknowledgment, in proper form, taken by an authorized 
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officer, stands as strong presumptive evidence of the fact of 
execution. Albany Co. Sav. Bank v. McCarty, 149 N. Y. 71, 
43 N. EK. 427; Matter of Pirie, 198 N. Y. 209, 213, 91 
N. E. 587. 

4, The instrument can be proved as an ancient document. 

5. The document is independently relevant, irrespective 
of the identity of the party who executed it; e. g., where it 
is sought to show that a person had seen a certain paper and 
knew its contents. Chamberlayne’s Modern Law of Ev., 
Vol. V., sec. 3514. 


§ 657. Attested and Unattested Documents. 


With respect to the method of proving the genuineness of 
private writings, they may be divided into two classes; v7z., 
attested and unattested documents. An attested document 
is one which bears the signature of a person who subscribed 
his name thereto, at the request or with the assent of the 
party or parties to the instrument, as a witness of the fact 
of execution. Matter of Clute, 37 Misc. 586, 75 N. Y. S. 
1059. It must appear that the instrument was executed in 
the presence of the attesting witness or that the person who 
is claimed to have executed it acknowledged to the attesting 
witness that he executed the same and requested him to sign 
as a witness of that fact. Schaffer v. Emmons, 103 App. 
Divs 399, 92.N. Y-. S.-993; Matter. of Clute, supra; 22 
OS ese Mave 


§ 658. Attested Documents. Common Law Rule. 


Under the common law rule, which is still followed in 
most jurisdictions, the execution of an attested writing 
must be proved by the subscribing witness or witnesses, or 
their failure to testify must be satisfactorily accounted for. 
Fox v. Reil, 3 Johns. (N. Y.) 477; Chamberlayne’s Modern 
Law of Ev., Vol. V., sec. 3515. See numerous authorities 
cited in 22 C. J., p. 936, note 60. The reason of the rule 
requiring proof by a subscribing witness is that such wit- 
ness was agreed upon by the parties as the person to be 
called upon for proof of the execution of the instrument 
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and that he is presumed to have better knowledge of the 
facts than other persons. Hollenback v. Fleming, 6 Hill 
(Ne Y".) 303; 


§ 659. Attested Documents. New York Rule. 


The common law rule has been so modified by statute in 
New York as to make it apply only to documents which are 
required by law to be attested. The Civil Practice Act, 
sec. 331, provides that: 

“Except in the case of written instruments to the validity 
of which a subscribing witness or subscribing witnesses 
is or are necessary, whenever, upon the trial of any action 
or upon the hearing of any judicial proceeding, a written 
instrument is offered in evidence, to which there is a sub- 
scribing witness, it shal] not be necessary to call such sub- | 
scribing witness, but such instrument may be proved in 
the same manner as it might be proved if there were no 
subscribing witness thereto.” Therefore, even though an 
instrument be attested, unless its validity depends upon a 
subscribing witness, its execution may be proved in the 
same way as that of an unattested writing. 


§ 660. Witnesses Necessary to Validity of Instrument 
Must Be Called. 


Where subscribing witnesses are necessary to the va- 
lidity of a writing, such witnesses must be called, or their 
absence satisfactorily accounted for. For example, before 
a will can be admitted to probate, two, at least, of the sub- 
scribing witnesses must be examined, if so many are within 
the state and competent and able to testify. Surrogate’s 
Court Act, sec. 141. This is for the reason that two sub- 
scribing witnesses are necessary to the validity of a will in 
this state. Dec. Est. Law, sec. 21. 


§ 661. Absence of Necessary Witness. How Accounted 
for. 

The absence of the testimony of a necessary subscribing 
witness is sufficiently accounted for when it is shown, to 
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the satisfaction of the court, that he is dead, insane, or 
otherwise incompetent to testify, that he cannot be found 
after diligent search, or that his testimony cannot be pro- 
cured by reason of his illness or absence from the juris- 
diction. 22 C. J., p. 938; Chamberlayne’s Modern Law 
of Ev., Vol. V., sec. 3527. The Surrogate’s Court Act, sec. 
142, provides that when, upon a probate proceeding, such 
facts have been shown to the satisfaction of the surrogate, 
he may make an order dispensing with the testimony of the 
witness. When a subscribing witness to a will is absent 
from the state and his testimony can be obtained by com- 
mission, the surrogate may, in his discretion, and must, 
upon the demand of either party, require his testimony to 
be so taken. Surrogate’s Court Act, sec. 142. 


§ 662. Subscribing Witness Testifying Unfavorably. 


Where a subscribing witness testifies against the execu- 
tion of the instrument or has no recollection of the matter, 
the instrument may, nevertheless, be supported, for other 
evidence may then be resorted to for the purpose of proving 
its execution. Surrogate’s Court Act, sec. 142; Matter of 
Cottrell, 95 N. Y. 329; Matter of Sizer, 129 App. Div. 7, 
fioeN. Y. 5. 210, afi’'d 195 N. Y- 528, 88 No BE: 11382. 


§ 663. Evidence Required to Prove a Will When Testi- 
mony of Subscribing Witnesses Dispensed With. 


The Surrogate’s Court Act, sec. 142, provides that: 
“Where the testimony of a subscribing witness has been 
dispensed with as provided in this section, and one sub- 
scribing witness has been examined, the will may be ad- 
mitted to probate upon the testimony of such subscribing 
witness alone. 

“Tf all the subscribing witnesses to a written will be dead, 
or incompetent, by reason of lunacy or otherwise, to testify, 
or unable to testify, or are absent from the state and their 
testimony has been dispensed with as provided in this sec- 
tion, or if a subscribing witness has forgotten the occur- 
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rence, or testifies against the execution of the will, or was 
not present with the other witness at the execution of the 
will; the will may nevertheless be established, upon proof 
of the handwriting of the testator, and of the subscribing 
witnesses, and also of such other circumstances as would be 
sufficient to prove the will upon the trial of an action.” 
See Matter of Cottrell, 95 N. Y. 329. A full attestation 
clause, together with proof of the signatures of the testator 
and the subscribing witnesses has been held sufficient evi- 
dence, under this section, to make out a prima facie case 
for the will. Matter of Sizer, 129 App. Div. 7, 113 N. Y.S. 
210, aff'd 195 N. Y. 528, 88 N. E. 1182; Matter of Sniffin, 
113 Misc. 307, 184 N. Y. 8. 538. See, also, Matter of Rosen- 
thal, 100 Misc. 84, 164 N. Y. S. 1060. 


§ 664. Unattested Documents. Evidence to Show Due 
Execution. 


The due execution of an unattested private document, 
or one which is not required by law to be attested may be 
proved by any competent evidence of the fact. Thus, the 
execution may be proved by the testimony of a person who 
was present at the time and saw the party affix his 
signature to the instrument. Dundy v. Chambers, 23 IIl. 
369, 372. Or it may be proved by the testimony or the ad- 
missions of the persons who executed it. See authorities 
cited in Chamberlayne’s Modern Law of Ev., Vol. V., sec. 
3513, note 11. The most frequent mode of proving the ex- 
ecution of a writing is by proof of the handwriting of the 
maker. Pullen v. Hutchinson, 25 Me. 249; Paulk v. Creech, 
8 Ga. App. 738, 70 S. E. 145; United States v. Moreno, 1 
Wall. (U. 8.) 400, 17 Law. Ed. 633; Rogers v. N. Y. and 
Brooklyn Bridge, 11 App. Div. 141, 42 N. Y. S. 1046, aff’d 
159 N. Y. 556, 54 N. E. 1094. Where a person denies the 
execution of an instrument and offers in support of his 
denial evidence that he cannot write, the writing should 
be admitted. His denial of his signature then becomes a 
question for the jury. Malulo v. Resolved Corp., 217 App. 
Div.177%, 2ZUON@Ys Seok 
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§ 665. Proof of Handwriting. : 


Proof of the handwriting of a person who is claimed to 
have executed an instrument may be made either by the 
testimony of a witness who has sufficient knowledge of the 
handwriting of the person in question to qualify him to ex- 
press an opinion or by a comparison of the disputed signa- 
ture with any writing which is admitted or proved, to the 
satisfaction of the court, to be the genuine handwriting 
of the person claimed to have executed the disputed instru- 
ment. Civil Practice Act, sec. 332. Such comparison may 
be made by an expert witness or by the jury. 


§ 666. General Rules of Evidence Applicable to Private 
Documents, 


The foregoing sections have dealt with the authentica- 
tion and manner of proving private documents. The ad- 
missibility of any duly authenticated private document is, 
of course, governed by the general rules of evidence dis- 
cussed in the foregoing chapters. If a document is relevant 
and material and is not inadmissible under any of the ex- 
clusionary rules, it may be received in evidence, when prop- 
erly authenticated. See, for a discussion of the Best Evi- 
dence Rule, Chapter IX, and of the Parol Evidence Rule, 
Chapter XXI. See, also, Chapter XII, section 290, in which 
the New York Statute governing admission of unattested 
documents is set forth. 


The following sections will discuss the uses in evidence 
of a few of the more important private documents. 


§ 667. Letters and Telegrams. 


Letters and telegrams are, of course, constantly intro- 
duced in evidence to prove contracts or other facts in issue 
or as containing admissions. Where one party introduces 
in evidence a part of a correspondence, his opponent is 
entitled to introduce the rest, so far as it tends to explain 
or rebut any inferences which might be drawn from the 
part first introduced. Grattan v. Metropolitan Life Ins. 
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Co., 92 N. Y. 274, 284, Richardson’s Cases in Evidence, p. 
625; Warfield v. Wire Wheel Corp., 107 Misc. 528, 177 
N. Y.. S. 733, aff’d 191 App. Div. 899) 180°Nt-Yes. 957. 


§ 668. Book Entries. 


Written statements made in books of account or in books 
kept regularly for business purposes are frequently admis- 
sible, even though they are self-serving declarations and 
hearsay evidence. They must, however, meet all of the 
requirements of one or the other of the exceptions to the 
Hearsay Rule known as the Shop Book Rule and the rule 
as to Entries made in the Regular Course of Business. 


§ 669. Books of Corporations. 


As a matter of convenience, the books of a corporation 
are, as a general rule, held admissible for the purpose of 
proving such facts as its incorporation, list of stockholders, 
by-laws, and the formal proceedings and resolutions of its 
board of directors. For such purposes, the books are re- 
ceived as evidence even against strangers to the corpora- 
tion. Rudd v. Robinson, 126 N. Y. 113, 26 N. E. 1046, 12 
L. R. A. 478, Richardson’s Cases in Evidence, p. 1075. 

If a resolution is correctly recorded, the minutes offered 
are the best evidence as to its contents, and no other evidence 
is competent. Durbrow v. Hackensack Meadows Co., 77 
N. J. L. 89, 71 Atl. 59, Richardson’s Cases in Evidence, p. 
362. So, also, in an action to recover the amount of div- 
idends declared by defendant directors from the capital in- 
stead of from the surplus, it is proper to admit in evidence 
the corporate books to show the financial condition of the 
corporation. Wesp v. Muckle, 136 App. Div. 241, 120 
N. Y. S. 976, Richardson’s Cases in Evidence, p. 364. The 
Court distinguished the situation in this case and that in 
Rudd v. Robinson, supra, by stating that this case was an 
exception to the general rule which the Rudd v. Robinson 
case recognized. In the absence of a statute, the books of 
a corporation are generally held inadmissible, on behalf of 
the corporation or its members, for the purpose of proving 
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an account or establishing a debt or claim against a third 
party. 22 C. J., p. 898. See Sigua Iron Co. v. Broun, 171 
N. Y. 488, 496, 64 N. E. 194. This is, of course, subject to 
the exception in favor of the admissibility of Entries made 
in the Regular Course of Business. 


§ 670. Books of Foreign Corporations. 


The Civil Practice Act, sec. 8378, provides that: ‘Where 
a party wishes to prove an act or transaction of a foreign 
corporation, the book or books of the corporation may be 
used for that purpose as presumptive evidence, whether any 
or all of the parties are or are not members of the corpora- 
tion.” In an action by a foreign corporation to recover 
unpaid calls upon shares of its stock standing in the name 
of the defendant, the books of the corporation were held 
admissible, under this section, as evidence of the fact that 
sixty shares of partly paid stock had been transferred to 
the defendant on the books of the corporation and a certif- 
icate issued to him. The Court held that it was not neces- 
sary that each entry in the books should be proved to be 
correct by the person actually making it. Sigua Iron Co. v. 
Broun, 171 N. Y. 488, 64 N. E. 194. 

The Civil Practice Act, sec. 374, provides for proof of 
the books of a foreign corporation, or of entries therein, 
by means of sworn copies. But copies cannot be used where 
the corporation is a party to the action and seeks to prove 
its own act or transaction. 


§ 671. Newspapers and Trade Journals. 


A newspaper or trade journal is, of course, inadmissible 
as evidence of the facts stated therein because it is pure 
hearsay. Downs v. N. Y. C. R. R. Co., 47 N. Y. 83. News- 
papers may be received in evidence for some purposes, 
however; e. g., to prove the publication of an article claimed 
to be libelous; or, when shown to contain properly authen- 
ticated market reports, as evidence of market value. In 
Commonwealth of Virginia v. West Virginia, 238 U. S. 202, 


436 LAW OF EVIDENCE 


59 Law Ed. 1272, 35 Sup. Ct. Rep. 795, the Court, speaking 
through Mr. Justice Hughes, said: “It is unquestioned that 
in proving the fact of market value, accredited price-current 
lists and market reports, including those published in trade 
journals or newspapers which are accepted as trustworthy, 
are admissible in evidence.” See, also, Watts v. Phillips 
Jones Corp., 211 App. Div. 523, 207 N. Y. 8S. 498. The cases 
are collated in an Editorial, New York Law Journal, April 
22a AQZD. 


§ 672. Photographs. 


Properly authenticated photographs are admissible in evi- 
dence whenever it is competent to describe the physical 
characteristics of a person, place, or thing. Cowley v. 
People, 838 N. Y. 464, 476, 88 Am. Rep. 464; People v. 
Webster, 1389 N. Y. 73, 83, 34 N. E. 730. Photographs are 
properly authenticated by the testimony of one or more wit- 
nesses familiar with the subject portrayed that the photo- 
graph is a correct representation or a good likeness of the 
person, place, object, or condition sought to be described. 
Alberti v.cN7 ¥,,. GEG: We Ro RaGo. wl iSiNeay 34 t1oo. co 
N. E. 35. The testimony of the photographer who took 
the pictures has been held a sufficient authentication. 
Cowley v. People, supra. 


§ 673. Diagrams, Maps, and Building Plans. 


Diagrams, maps, etec., are admissible in connection with 
the testimony of witnesses who have testified to their cor- 
rectness. For example, in negligence actions, maps or dia- 
grams of the scene of the accidént are frequently admitted in 
connection with the testimony of witnesses. Clegg v. Met- 
ropolitan Street Ry..Co., 1 App. Dive 20TS3TaNe ie S150. 
aff'd 159 N. Y. 550, 54 N. E. 1089. 


Properly authenticated building plans and specifications 
are admissible as evidence of the terms of building con- 
tracts. Burling v. Lighte, 51 App. Div. 603, 64 N. Y. S. 264, 
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§ 674. Statistical Tables. 


Standard statistical tables are admissible as evidence of 
the data and computations contained therein. 


§ 675. Books of Science and Information Inadmissible. 

Scientific books, such as standard medical works, as well 
as encyclopedias, text books, learned treatises on art, etc., 
are inadmissible as evidence of the facts or opinions stated 
therein. Matter of Mason, 60 Hun 46, 14 N. Y. S. 484; 
Pahl v. Troy City Ry. Co., 81 App. Div. 308, 81 N. Y. S. 46; 
Gallagher v. Market Street R. R. Co., 67 Cal. 13, 6 Pac. 869; 
Jones on Ev., sec. 578. 


§ 676. Almanacs. 

A reputable almanac, although not strictly admissible in 
evidence, may be handed to the court for the purpose of re- 
freshing its recollection as to the time of the rising or 
setting of the sun or moon on a given day or any similar 
fact which may be judicially noticed. 


§ 677. Stamp Act. Admissibility of Unstamped Instru- 
ments. 

Federal and State Laws may provide, for the purpose of 
taxation, that certain certificates of stock, promissory notes, 
mortgages, and other instruments shall, when issued, sold, 
or transferred, be duly stamped with internal revenue 
stamps. The question frequently arises as to the admissi- 
bility in evidence of unstamped instruments which are re- 
quired by law to be stamped. Unless a statute expressly 
declares void an unstamped instrument or expressly ex- 
cludes it from evidence, the policy of our courts is to admit 
the instrument in evidence. 


Notwithstanding the many enactments and repeals of the 
Revenue Acts of Congress during the past thirty years, the 
United States District Court in United States v. Masters, 
264 Fed. 250, (1920) held that the Act of 1898, in so far as 
it expressly prohibits the use of unstamped documents as 
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evidence in any court, was not repealed by subsequent legis- 
lation, and apparently, the Revenue Act of 1921 does not 
repeal that part of the Revenue Act of 1898 which pro- 
hibits the use of unstamped documents as evidence. See 
Cumulative Supp., U. S. Comp. Statutes, 1925, note to sec. 
6318 hh; United States v. Masters, supra. 


It should be noted that a Federal Statute or Act of Con- 
gress which prescribes certain rules of evidence, while 
binding on the Federal courts, is in no way operative in the 
State courts. People ex rel. Barbour v. Gates, 43 N. Y. 40; 
Bedall v. Moore, 199 App. Div. 531, 191 N. Y. S. 826; 
People ex rel. Consumers’ Brewing Co. v. Fromme, 35 App. 
Div7459, 54NGYS S800: 


New York is without a statute which makes void or which 
expressly prohibits the use in evidence of an unstamped in- 
strument. But no action based on the transfer of certif- 
icates taxable under the New York State Tax Law may be 
brought unless the tax is paid at the time of transfer. New 
York State Tax Law, sec. 278. The law merely affects en- 
forceability. Bean v. Flint, 204 N. Y. 153, 97 N. E. 490; 
Luitwieler v. Luitwieler Pumping Engine Co., 231 N. Y. 
494,132 N. E. 401. In Gregory v. Hitchcock Publishing Co., 
31 Misc. 173, 63 N. Y. S. 975, the Court held that the failure 


to attach stamps to a promissory note did not invalidate the 
instrument. 
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Ambiguity 
parol evidence 
admiussibles tol explainelatentanmrireieeni teers aerrereraeneee 447 


inadmissible’ to. explain: patent =.).cscmrs one ae 
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Ancient documents 


RATE OIN Ore KKIMNAMS Oe soogacancceou0scdcoaboucobe 66 
PLOOTMOLexXeCCULIONSEXCUSecarASHUOMee ny cris eieieieraciore se cieicieislcioeiens 656 
PE CUISILESS Ol gaeterscces)steacoisreseaetscet etree ot ave soe Ponce e Bheoheiete a 8 8 66 


Ante litem motam 
declarations concerning matters of public or general interest 


NVA ORiepere toneeeeee stirs ae seeseneanssctteNe cao tron a onic hee 4 326 
CRT ot 650.55 ot Aneta Bo Soir eee SSR Nemee orto ole 260 
immaterial to declarations 
ASAMSTRIN CERES et atey ncasere oun tah ornate once radi eee eer eEs te 298 
Obspalnpand esull ering a sets ite ees oar ocieee sisters le eee a reheru es 334 
pedigree declarations required to be made ................ 257 
Appeal . 

exception necessary to preserve rights on ..............00. 613 
Appellate court 

EXEKCISCIOL UCICIAl MOLICeseteiseaes c) ae eiacie e eraeeaiels arlene 24 

to embrace facts not brought out at trial .............. 18, 41 

Arbitration 

where Workmen’s Compensation Law involved ............ 3389¢ 
Arrest 

contessiongmade, wiles undere= meri nts ce cies cre sitenetee 398 

evidence of, inadmissible to impeach witness .............. 584 
Assault 

civil action for 

Gjoubavcopal ORE yyalbavVasS) GS) ho) AROIRAEY Te) 4 oo ouncodoouoaccee ood 521 

threats admissible to show aggressor ..............++00- 142 
prosecution for 

peaceablenesssOL ACCUSEC IM. wreiv-/y-neret sie ieone suerey= onetisie s cieie 118 

Assessment 
ASHCVIC ENCE: Of LVAIUIE ia 3 cyrdoieiekor lee «2. Mines water's, Saleem Te Oars 652 


Attesting witness 

(see Subscribing witness) 
Attested document 

(see Document) 


Attorney 
as witness to 
LOC TLCS ULIMOINY upeetens eter tie ce ier eure ods oj succuthionet sate © ever slesevacke tavern 345 
Drivalegeducommunicationsia.y. alrkes eile «vel -relcr- ren ete A475 
(see, also, Privileged communications) 

VaAluenO bles al eSErVICES tre cpereheteiclerers'+ ale de /eic «neues ote eberete cee 528 
deceased sadmissibility ols TeECOrds Of eis juts. vieuelreroeiets eer 287 
incompetency of, as witness at common law .............. 454 
OPINIONMOL MASE LOMMEIIUSHOLs CASC matte esteite trot sl oioken scion erh tenses 535 


Authentication of documents 
(see Document) 


Bailments 

burden of proof where negligence alleged ................ 183 
Bankrupt 

ACIMIGSION SRD Ypatercere, cacalcle wetouate heal eveie: atl ode sinter weiokanebereeexngealts 388 
Bastardy proceedings ; 

character evidence inadmissible in ................2...000. ivall 
Belief 

as 

DaAsiSs LOW PLESULINONY othe icre loves evscecocchs lel cca ieee cheer eee ae orm 543 


evidenced) Dy) CONAUCTION WOLdS ts cisiettnetells ll stlsrentcrelrae 157, 306 
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dying declarations excluding expression of ..........-- 
religious 
as affecting competency of witness ..........----+--- 
not reflecting on credibility ..... selfs to tedvtedets eves amare stone 


witness competent to testify as to OWN ..........+-+++ee0e- 


Beneficiary under will 
parol evidence to identify ........-.--.+s-2e++e-2-eee; 


Best Evidence Rule 

(see, also, Secondary evidence) 

application of, toswritings only 2. 2-2-1. ae oe 1s es 

applied to 
ACKNOWLEA Sed mANSErUMeNTS wien stelereieteneeis telste tortie 
AGIMISSTONS eelersrere are ecetele aeerey Perens evel seers lone evel ekere obkstoraterel 
ASSIOTUINEMUSIearetercierstoteeterotene chal orton nchet chat ot Ate ret a eieuetayeleramene 
Checksrani dusts... cierasevorarslerstege isuetoreishes era) exelevensnersioterenetees 
COMMELACUS mavera: <Vonsronsioven es) stor ir-rctce nection eteat al of orate a Meter Nene eetrer 
Corporation! DOOKGmammem reece cco teeter see erste heme 
GOGUS Eecrsre ctor eistoterace Cie artie rales Steers we oi Cece tele re oe tener tere 
dying declarationsme sctta ebro Memorial oni aor ketones 
entries in regular course of business ................ 
LEASES Wagers arate ockvs eter Sie alal cee ai ake ittedey y cmalsleers eaters 
memorandum as evidence of past recollection ........ 
WOUONGHMANS Sooogo cond OO NDOU OOO SC OUb AdoO CO CDabeODOOOS 
ORPAUENl \yaahavoregsy Cone EUMY Vowneky SS 45uccego0tmonccceoe 
POLES TAMIS LR iivccs cisrer iol sanetee theless cee hetense ee atom shells 
testimony at former trial where written and signed . 


Cefinied peje cticistetevels reuse cue he etone oiene eteleieranel eC hee eee Sirens 
duplicates regarded as originals under ................ 


all accounted for before copies used ................ 


eeee 


eeee 


eee 


eeee 


Cat le Bc 


eeee 


carbon copies—when regarded originals ................. 


inapplicable to 


memorandum to refresh recollection of witness ....... 


publichdocuments: ....0 acc oo ec ecle ic eemeere tere 
testimony at former trial as general rule 
voluminous entries and records 
writings collateral to issue 
including all writings material to issue 
inscribed chattels sometimes included in .............. 
slight evidence as foundation for secondary evidence 
objection to admissibility of subject to writings 
ouisinaliwrtingad chined ae aeons i inet 
photograph of writing as secondary evidence 
primary evidence defined under 
production defined underwear eee 
how compelled ..sa sige oreo Sas s hile ee eee 
reasons for excluding collateral writings 
secondary evidence defined under 
(see, also, Secondary evidence) 


eve; aler eo) alle) tataliel a) « 


ey 
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wane eice: 6) o ober aie. 
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eens 
ey 
sees 
see 
co eee 


Ce 
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self-contradictory statements to impeach witness within .... 


telegrams—determination of original under 


eee ee were ene 


voluminous entries and records, method of proof under .... 


Bias of witness 

impeachment by showing 
Bible, entry in 

as constituting pedigree declaration 


Ow 0826.00 6 8 ss 6 elec ate 


eeee 


Gr hG Oca eres C neo Ga bls cms ive Moke 571, 581-583 
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Bill of lading 


DLALULOR OLS ceetogets Reece crel see tees. ot ae lahclara ateh toreveeelar ats tea eee alot 436 
parol evidence to vary or supplement ....................- 436 
Birth 
Best Evidence Rule inapplicable to certificates of .......... 210 
church or parish register as evidence of ............-+--+- 649 
entryeiny Biblerassevid ence (Often sei omicteeaeice eel atevetare Siete ete 2638 
pedigree declaration as evidence of ............--ee00- 256, 261 
TECcoLrdseasspresumptuve evidences Om ma. eerie: ee eit aes 648 


Book entries . . 
Se es Entries made in regular course of business; Shop Book 
ule 
admissibility of, 
ASEPLIVALCEdOCUMENtS aay cairn ctdamecctas caterae se alae cerehereenee 668 
OfeLOLelONeCOLPOLALIONS cnc atwials siete ee creer ete eo cree ahem 670 
distinguished from memorandum as evidence of past recol- 
NC CGTON Res ere ert ON te tere cece ar aaal es aeons werner atte oat trees re 
PENCLAlCEX PLAN AGO cere 21a eosveee eee oekere re os eiccacelet sneer. elena 265 
Books 
of 
corporation 
(see Corporation) 
decedent mwheneadmissibledsn scien ae aie cee eee 287 
foreign corporation 
(see Corporation) 


IMLOLMA TION INAGCIMISSI DIC! eaten cists oi casrsrt cee ete eienetere a chemete te 675 
PESCIENCEs IMAGINISEI DLO mes sere cele tsssr eho t ele siai¢ snore ccreissorcscetneleeteneee 675 
Boundaries 
declarations concerning matters of public or general interest 
LOMDLOVEM: erratic eects tices wus ois eee eee a vanske me aera LOLS 
OlACOUNTICS wUGIClAlenOtCe Of rat cet iaars levee Paseo oeate emer 82 
Breach of promise of marriage 
Character cvidencenimuactionelOm wai amisins aeriiccre< treet 124, 129 
midication of damages in action foro... mess suri dee aera 129 
wealth of defendant as affecting damages in action for .... 129 
Bribery of witness 
as affecting credibility of witness ........ Pte in atetse’s Syd 569, 581 
attempteds as AdMUSSiON sates «+. ae cscs bons Cte dove ocho erate core 362 
Burden of proof 
CHAT OIMNE MLN EM UE VAASMLO nerersrcveraye) «.o:clc cus steieye sisi arene esake oust WG. 
CLOMMULTON Peters seekers ore ets acs otevake o! s-ar'eers; tier inere ers 6 ous 6, cre emerererene 171 
determined from necessary allegations of pleadings ........ 173 
distinction between prima facie case and ................ 183 
disputable presumptions as affecting ..................... 57 
in actions involving 
BilOgaUONS! OL NOn- payment. 05.6 cwicae sae res « hue ounces © 181 
bailments where negligence alleged ................-000- 188 
distinction between prima facie case and burden of proof 183 
CHANCOROLD COMIUCIIES erty ten cheers otal s ateela aleto ettceetet nner eines 191 
EST TERY Stee Bleach than CD OLS CRC ORION onl DISIGONn Bid om OICunord G 175 
UIE SS pee reo a Soe oie Gas: oo aus hate opal stele aaah ate onal eee ewer aes 184 
facts peculiarly within knowledge of adverse party ...... 178 
THRU G |e 5 CROSS SISt OR RRR OR ARERR OMe ICAO TODS, ROME Cea cme cha Aken ouenenaie 184 
MEG AlLGVMOL CONSIGCLATION «.ccetcrr-tco acl veieiele icone ene 185 


RINEATIC Vay orc eteictar/¥si's shoe coho e/a.e ounroiere eine kein sorte eee ter 188 
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HORSUMREVNCS TNE SoscconpeduonootbocosD DoH OGD KUO FD GON 175 
TERE NIDA (OO SUNOS) oaaneausocoud0 cone OucDoboomc 4005000 90 
AT CENSESS Baie seo heve ena: Segeve ens ls e\eoe easinse clemson eae ern 178 
MALICIOUS! PROSCCULLOM Mac -e-ial too) el aehaetsiatenate ere aca eo coe 174 
MeTaviverallesationwrpwwe sole t tell tkietek tet tettel tte: 174, 178 
Ted PRING IG oOo oo OU LOO COO OC GU OSD D NOGdeC DOde NE Dt CAO dS 182 
againstaemploy eles petit ier rete antec ae eee 182 
bailmentcasesiice esse oc oi eacieretee (Me erro mere en Renee 1838 
CKENA eles Ohi gueereceunriziG Aa SAO ORE Ie.e OO Oreo UsGlo GAO Hind Slo, AoE 182 
freedomerrommucontelbutony, sitet ieee tetereee 182 
MON-PAVMEMberteretererete cele bechere ihaleeetet eines eet ete terete 181 
ALO O(a UCN OR ICRE ICRC UTE COE eae ERA OIRO ORTON oO Ginko Gibicel Octo. 0 187 
obligations created by operation of law ................. 181 
LOM AINKD INE, i Gigto. Co UO Rae oO OOO OMOO UD 6 opm 6 Pa bm ube mc told oc 175 
PEOD ACE. sieeve akeserwte ite coesaouns sos sists Pavetceay otette Coven oie tat acme amegntte tears 190 
PLOMISSONY NOLESh swe. ae ances © Mls ee eee ce cess FB. YES 
UNAUE VINTWENCE sie steve ches Goethe ieee cee wiaieouet hotel roar 184 
ATMWALISCASES a feoc wiscre spare, «: 6 etoueneteke eters A ceaetsue nes erer ORE Rom erate 190 
unliquidated damages iri. ocleisiisyer clei ot terlieieet eaters 176 
Validity, OftCOntract meri serie there ie rerierars NOUR dra ales; 
want. of CONSIGerAtION es aa secre teletees Varo ile ner mere 186 
Yoel ChicaRas OAM OONEEY coogonvaccoacoudcerooos 189 
ingeriminal CaSeS panic. sls tr eiciieite ocean er cere Ohi aU, IG) 
measure of evidence in civil and criminal cases ............ eo) 
notetombesshittedh sce comer ca oer eee ee Ip irs 
on defendant when employing confession and avoidance ..... TS 
ongplaintifi -asvasceneral ruler eerie iain eee 174 
Tisht toropenwandyclosemincidental: tome merece 180 
Business 
OECTA OS Ehainnyer Thi) Comets Ol! oocacosacuaGbocnuacuaase 85 
Capacity 
of 
Giilksl Ue) Goris GUNS conoocgosuccadboebeousséodnouns 56, 67 
material object as proved circumstantially .............. 162 
physical; todogacty. svercmc etic eo eee 133 
Care 
conduct of others as evidence of reasonable ............... 169 
Carbon copy 
when admissible as duplicate original ..................0. 211 
Census returns 
NOW PEOVER orcs orais/s lever sseeehatebesorsielsnatetallereoteyeertrertl erate eet 650 
judicial noticestaken pol fn -isisiccs ate oe ere 49, 650 
OUNN NOS sire yeWal AGHIOS sacocccoauosoboacecacsussue 650 
Certificate 
asvancient document cers teesienon hereto eer ei eer te 66 
Bee Bvidencemuleyas appliedstom cranes ceeneneeen enn 210 
0 
clerk stoucopys Oks publics docuimen tment ieeiert errs eae 620 
notary public, of due presentment or protest ............ 654 
publicioficenmasstorabsence oberecorc mentite 653 
Certified copy 
authentication Of6 0. co .c.. secs cnr icies ol edhe nie cReR er ere 622 
ERNE vii ptic. Datesapea Aone Bpeiede ayst sens PO One Te 619 
form of clerks (certificate oni cir ee eee eee 620 
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UGICIAIPE COLA Sree ore eee avons ee rleanes Sion 626, 629, 630 
(see, also, Public records) 

non-judicial records 
(see Public records) 


public document as proof of authenticity ............ 618-622 

HECOTUMOLMCONVE VaNCo me Me rete islet aesi cc oelerene eee otro 638 
Procedureswhen TET ected aimcekse «eye cine eeetlatae coshe Si ateke eae 625 
Sumilevonny io Cocialirsel Cony cooachocooosaudde couccoun coo 628 
WHOMMAVeCELtIT yan Rien peeks PM eTa a rod denn aie wanes, SOE ae 621 

Character 

EIS ENR OHINE. EATON COUN ooooconocaoodbodo coos acoA italy 
ASRCVACENCCHOLFACtNdONem aie cre cl eciie scum ee aera ne ot Aut, SUD) 
conviction of crime met by evidence of general good ...... 596 
Getine ditt iret ener on ais sion chars chaces Te aE Pe 3, 116 
detendantronly to raise dssue! Of fnew ci scles «7s omen thal orers ile 
distinemishedmxromerepiuatationuescs act celts ae oes eee sae 116 
evidence of, when incompetent ...........cccceecseeees 121, 596 
impeachment, becauser ot badiees a. sicccicces orale se 571-578, 588 


(see, also, Impeachment) 
in civil cases 


AdimMISsibleswhengaNeASSUC) perce siec)-, str ci vorcsverees eue.cie oie ore 124-132 
DreacheocmpromiscwOtemMeary lage ma oste clea cle dieteteisiers ie A229 
CHiminaly CONVerSatlomarrice as cicero eieteiekeverena se etets 1p PALE 
labelmandy SlANGET Mepte Wes chin cic. aitc «fee om 1245 125 
INAITCIOUS PP LOSCCULIOM ae daiets tcl a1cie cy sielct ololey remteler Ue ot vere 124, 128 
SECU CULO erate svete oo cia rcashsle Fue ofa, sche, ehlie st al anedete era taeneretels 24 es 

habit or custom as, in negligence cases ............2+00+ 137 

INRELEVANTCMASE AE ULC Magcicte ss s.ecsiet wee Rue teiateroren <tecereae’ Sikes 123 

Of disorderly House; NOW PLOVEG. facie aie eel cael: sualerereis 132 

(OLEDICOH DN DEASE seeAcnciete 4 5.0 cc. RORaCaERet es CL OOENE OO oes PaO RTA RSG aS 130 

pleadings PULLIN GaN ISSUCA. ay. erconse ch tek creeps teredeeme, <tc 131 

HILSKENCeVO Lo hEOM: FEDULALION «a ofnteielactorsPertin Wardell oat os aacienerone 116 
HOMILESUIMPLLON Last Ome usee a yeas. Acuste asters lucie is skate aR eieaet eae los 117 
of 

complaint in prosecutions for 
ti aYe Kb eka Koy Al Myce vps oo CE ERE cae eee cu ea RCOC HE aeRO. DONE OR CO Ae 2K 
HADES etedaietied katetecolsre Facey) choo terion chelate feraues ctolls a oekens coodaoe 115, 120 
SCCUCTIONMM ern Ciera terete otete tne oe eh ore alee sso sate si aks ee eee 121 

Geceascdedne Oni CldIGRCAGES Bee. Witeteiene eres aiciote jetchena ate Wis, Wee 

Gisorderlya house shows PLOVEG! cise stotewinie eclcrete els ole eacnters otate 132 

DELSONSHACCUSCUR Ole CIMEI tary. cals ese ele. sterecensre’s «ers lonehenenetere 117 
WEI RNVTICSSOS Mer teeta ecaiielsholeueNenadellclets Motes aietatin ia Meelis aheatarne Jini) 

OUMCTRCTIMMES TOMO LCI SH se macets ie cc. ates enol e stool oes (0) olohaietioy stomeoste ate 117 

[HOW AC! TNQERIONGII ~oo@eioecs dan cn oO oon O TURE hOD ooh 116, 118 

reputation evidence tO PYOVe ......-..60e.seeeees 116, 117, 118 
Charging the jury 

as to 

[aOR ASK CBE FARO ONES cowl sats do racks Opn 6, OO ONO CT Cue Orch 172, 179 

TOASOMADLOMGOUD Es Ae cre oie¥s nas Gites sldtehal fee ave suse cdsuel rete omens 179 

WINE Ol EVChMnSiOME! Goome corpo bdnoLe bosuoU dan dbdyobc 370 

questions of law only involved i Se ae AES ESO oa, 194 
Chastity 
of 


complainant in prosecution for 
UCU C ELOISE danske cane tanede rene fare renewel thet shevone Apel chensrapetereee fuel entet crete PAL 
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bastardy. chew terme eistae ete eyesore ei tel totes tei emeten 121 
TTVCESE geek vert OieeA sree) ace a) ide eyebe eiete Atcheneuckene eteecicae Nemec Reale ns AL 
leg} 0 eee ae eee IG eit ac maneoIIG Cig Lio GP cic Doo Oe Ow 118, 120 
SECUCELON E cratetetere re enti ance scl arre fetes Naten rate Neen sei os 121 
plaintiff in action for breach of promise of marriage .... 129 
wife in action for criminal conversation ..............-. 127 
Wenn AS) Ehianares CRecbbolbline Coo cnsoccenncapococecaaee 574 
Chattels 
inscribed, technically included in Best Evidence Rule ...... 208 
Child 
AATMLSSION DY. tec siti eters eo oe suet oketete oe eae esta] ot a eee gons ener aionener 392 
testimony of parents in prosecution for abandonment of ... 510 
ERM OlM el RA BINOIN AROSE Daoaoee soueoeecdco 6 Gu ocbosdnMKD oC 456 
Circumstantial evidence 
character asxcOnstitwting is on. mieieicier pote uareustedcteten es ierersiererenoke 115-132 
(see, also, Character) 
Classification OL asso mMaterial lob;eCtmmemeinee eer reentrant 162 
conduct tosshow, designvouy planer cit terieee ner yee 141 
CUSTOM “Ss eierice ects ie osoust ens evshenonatedeneneme el ara we alew shee sienna nen Rees 136 
Ti NE STIG EN CE? CASES, oa. ces sree ele eteLeee evens. or atehe ie Teltod eRe M OE Seen 137 
Cees iu oV2e Me ee aren eRe AROSE S ca SE Gb Aol oo he iglal 
exclusionary. rules sunderigey. anys res aracesrnen rene aceon ase cere 114 
general usage in negligence cases AS ............0 eee eeeee 138 
TADIEG AS Wet Soe cc retatafoc) cna alles avo) ck cee er ete AREER Rear acme ee 136 
IMENe SIL ENCErCASCS ies sieiaic coe ateyos crepes eee are ea CL oe 18 
interence baseduon: facts. 1m) pLrook DYyace a eiereeenetiierererater 113 
NERS Ad Ksieeatd WO) Clo BYP ES couAondoccocccsaoooucuccec 1385 
mentalyconditionsas sc aeerct hoe eo eae cree eee: 143 
pliysicaluca pacity Vass jiaion < Ae wis. ete serene cue emetic one stares 133 
Tel OVANCY. Of Mader erected iste sitios ewaievaeieke tater ora ues wus neen nee as LA2 


reputation as constituting 
(see Reputation) 


SIE StoNdO sACENASY 6 js «ten. acttersyay. okawa teva co eilcus steer uel edt omer ome les 134 
techiiicaluknowled Se: as ezrin on saree a mixievanton-f eerie nioioete 134 
threats 
of deceased in homicide cases as ............2.2.000- 122, 142 
torshow,.designorplaneraacrnsart eel cece nett ere ere 142 
value of 
TOHROY NEVI cL IKON JOHRONFDOU ION Goonaoccdodndcoocebocboucsucaae 139 
services, remuneration by others inadmissible ........... 1389 
Citizenship 
Best Evidence Rule inapplicable to proof of .............. 210 
Civil cases 
admissions asievadencesin sein erate ie reer 8538, 362 
atvempt, to bribeor coerce, witness: in) seem c ae eerie 862 


burden of proof in 
(see Burden of proof) 


character ine. sa ines tive «states area a eeieeeee ee eee ae 123-182 
(see, also, Character) 

direction oftverdictiin 71g ccs cece ares eee ee 190 

disqualification of witnesses under C. P. A. sec. 347 pertinent 
ONIN MEO Ie CET MRED Ga Ou dion bob Ate s nak oo 6 462, 463 

dying declarations inadmissible as such in ................ 308 

INSPECtIONLOL, Premises niece ere eee 109 


measure of evidence in .............. rs ore cake, 179 
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Ment alMconditlOnmini seppercreree cite see ene veresel neva se owciensas 0.3 148 
puysicalvexamimationvofplaintith ims ssa se ee cise cee 105, 106 
preponderance of evidence, defined .................+-2006 179 
RSS LUT Nelo Gur TAWAEE VR TIN 4 ooo op adoaduebbodonceudge 69 
privilege against self-incrimination in ................-. 603-609 
pravilesedycommumnicationchinus: se. «es cis ene tee 506, 510 
(see, also, Privileged communications) 
testimony ateiormer trialsadmissiblesim o..-. see o.eee ne 349 
Cnreats when AGmissiblesinememerye ste xclee ne aioe lacie ceerdia 6 142 
UnSwormecestimony-inadmissibles intesces.c1s ecco cies 456 
Civil Practice Act 
regarding 
acknowledgment of conveyances ................00- 644-656 
AdjuUd sin ovo te INA CSM eer icra rae. ueteitinns rie oncikeeee 466 
ACMINTSCLATIONS OLgOa tig aki eer erro aise oie cs wee 455 
admissibility of books of foreign corporation ............ 670 
admission of genuineness of writing ................... 656 
attested RdOCUIMeNTGEe tee aattacriar oiccc oe eet tel crabei ernie nuere: 659 
attorney as subscribing witness to will .................. 483 
binthmecertificatesw mew tay. efeis musiererer stale tercite regs ounces 648 
CENSUSMLELUTIS mec em ays sic ersaseoacder sve ciers Gis ei saterote clears e aac eres 650 
certificates oi absencesot document .5.2. 5.4.26 see et ee « 653 
competency of children as witnesses ............-0.00000- 459 
contributory negligence in death actions ................ 1387 
conviction of crime as affecting credibility of witness .... 461 
GIvECHONT OTE VELL CEU. 13 cs cate ore alter oiev sen eraicle oictaiohe aa ehetosele one 202 


disqualification of witness 
as to personal transaction with deceased or lunatic 
3841, 462-471 


ecauseoreconvilctionsoLucrime ssn aeons 461 
entriesmini resularicourse Of DUSINGSS = -1c eee ae ele oe 290 
impeachment by proof of conviction of crime ........ 584, 585 
inspection of child to determine age ..................4. 99 
INteEvested eWatieESseStenqaveerscrs sacs © wis wlete cle gelows meler sae 462-471 
MAA AY ee COrtitiCA tes =carawi Wels.) ses) sens) sol < Gueteisi slic Sorell alerts 648 
DALTCSWAS WITNESSES” precy. severance euerstete Tisne ate 267, 384, 462 
PAysicalsmexamimMation Ose plAlMiultt warps) eter eiaeiene rene ieteieienonel ie 105 
presumptions 

EMSIMO) (vere Kero! wbalshambbauleyqhicientca@ oon ote Coe cme ee a0 Oro cc 56 

Gfededtneirom a DSeNCG eens @ se he acre iene exe orien 79 
privilege against self-incrimination .................... 608 
privileged communications between 

PngKolaateny Bhiel QbiemMle conbadosoedcones 476, 479, 488, 484, 486 

deideammehn ool JHMM Boopoeobugandocdcdno0ccca0ac 492 

hw Sbanideaid awihewegetae ri cis tes or 6) eae? ocleh« cle /oaciels: siete waste sneer one 510 

hy Siclammana PALLCIMU erry iter cssieis ty -1 ameter 494, 508, 504, 506 
(OnhOKANKoN, Che CYGUINGIME® soonnood doc co OmUmC COO OOUDOCOC 217 
proof of 

GOCUIMNETILS emeelercesiatslews s1tsketsl ysis: si aifehereronsaenetets 218, 618, 619, 625 

(HOUehan, GUIS S6A No oond anUDOOC CG00d da pHOODO oMOO~ OS 633 

SenUIneness) OL MANGA WIItIM 22-1. cletslels oll sieiel okie ens 531, 665 

Fomine garll CihiNeNNGIS paoodoovccebe sd bona GcoOCUDOM: 24, 6382 

DUD WeRreCOLGS Hrs - is cleletelsneveracs 627, 629, 630, 685-688, 647 

Statomlecisl ativewACtSmnts a porls hae verve nr ett pester re 631 


UiMpniMse: IkoNKoOra EN eS oo cnooDomdooNCeoonndoonooe OO e 634 
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records: Of Notary 23 se% cess cme e 5 eeiicle se ee eee 287, 654 
scope of cross-examination to impeach credibility ........ 569 
Shop Book: Rule wy eyes cacciters «ciese strc tote terreno beer tans 272 
Statute: of Whimitations, ecw: ae rere atelier tener tat 58 
testimony 
at former triall . j.cu. ses ese oe re O10 OAD BAd odo, oA) 
of 
adverse party as own witness ....:......2.....---. 590 
husband and twice eras ret aetelel et tetera) renee tere 510 
weather bureausreportsigscsasvsetuuste rion cte terrae te Orne 339 
Civil Rights Law 
unnreasonablessearchy andaceizUre UD OCI smetriet-ie/ seen iesrecrs 101la 
Clergyman 
privileged communications involving .............. A475, 491, 492 
(see, also, Privileged communications) 
Client 
address of disclosablesby attorneys resi ie tetera ete 487 
AGMISSIONS DY Vast otc es oe ee oe he choles ie oat a sister enNne reiey 479 
incompetency of, as witness at common law .............. 454 
protection afforded to privileged communication of ......... 475 


(see, also, Privileged communications) 
Code of Criminal Procedure 


regarding 
COnVICHIONNUDON Plea OfesuLty. actrees seer recre ets tee cronies 405 
COLLODOLATIONN OL sCOMPESSIOING mE erie ae renee teeter 411 
duty of magistrate to warn accused of statutory rights ... 407 
STAN eULOLS AS WilNeSSES geyser alae oarerere eter ieee retaree ATA 
Order OL pProoisin: criminals cases weet e ae et rire eee 587 
other crimes to prove bad character of accused .......... ala ky 
promise of immunity by district attorney ............... 399 
IRSHMTISEN ORE EKKODINTC! to) WOASBUAT oon oo bod Ganagcaootooenetens 599 
right of accused to be confronted by witnesses .......... 316 
Separationvot -withesses smc aeecreenie oer re eee 5389 
Coercion 
of 
wife, no presumption as to ..... Girileders Meo MeO cee ee ee 73 
WALNESS; AaShadiiission OL weakacauseeeee cect 362 
Cohabitation 
PLESUMpPLONOTemarriag ce Lronie- ae ete ener 68 
Collateral agreement 
parolvevadencesto prove. Apert cera cee cra eee ene 437 
Collateral matters 
cross-examiner bound by answer as to ................008. 569 
discretion of court governing extent of cross-examination as 
LOMA EMR SOONG oto DOr CORTON O ESO. Gere bios 3.0 oo Geure 578 
refusal to answer GUestlonseasetone snes cise eres 610 
Collateral writing 
Best Evidences Rule inapplicablestom.. seme acces 210 
Commercial reports to prove market value 
as algdmtorexpert, testimony) Olivia leer iter nenee 338 
He WSPApPerequotations Asi a.msetect acre arene nen 338, 671 
trade ‘journals asi i ysiias ciate ccqeee eee oe ee 671 
when admissible’ 7.) jic0 om sae eune oon meee en oe ere 838 


Common knowledge 
(see Knowledge) 
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Common law 


AgenOL Consent LOmMann ase sn Celery nice aceleei esis iateles aie 67 
CONVACtIONVOR Crime pNowmpLOVeduatimrcelaee usher eects 585 
disqualification of witnesses under ............... 454, 461, 462 
judicial notice taken of prevalence of ............2..-...- 20 
of foreign state or country 

OO ROVE Cpe ne ech, ae ener cca renee see eee ae os 634 

qUGIicialenoticesnot, taken ote 7 eccentric cc 20, 633 
PLESUMPLLONSeASmboOLexisteNncenOleces sabe ociisem |=. caer 92 
privileged communications under ................ 476, 484, 491 
proof of 

avtestedmdocumentsmun deter aeaperaeitrececite tie sore ere 658 

IARC KRACI HEAD "ENG (ree ois Siac oo cemchh. dal aes GiOrin eae Be 531 

WUC CralerecOrd smn etary miacieen retire, oie eee 627 


Competency of witness 
(see Competency under Witness) 
Competent evidence 


Gehine dieters chic ivoie- see chen eed wae eknie ties ee eieulaks #5 yas rors islets ve 5 
Compromise 

OMEIIOL MOL TeCelVed EAST AGIMISSIONN aria act iets cities ohorevorees 366 
Concealed weapons, prosecution for carrying of, 

DULdenke OLE PLOvAN oO iGenGe pilates pets ale esta etek leiz oxete's 178 

reputation of accused for peaceableness in ............... 118 
Concealment 

ASMOVAC EMCO! Og SUM Ger ss enensy orto erates some forsce oy eget eusteeacigfotsnors oxs¥ensic\s 160 

Oieevidence alwaycraAGMiSsiDlLer ty. ere mere cis-vekestetes sc vehe seh eres oie 569 


Conclusion of witness 
(see Opinion evidence) 


Condition 
(see, also, Mental condition) 
of 
material object, as proved circumstantially ............ 162 
part to prove condition of whole or another part ........ 164 
person proved by opinion evidence 2.8... foie) cee ees 524 
KEcedentapaALOl CVIGCNCESOL erro ravens Vero, o)letolebater fs, Ysate etekorsV-rel che) 431 
prior or subsequent, of material object ................... 163 
subsequent, parol evidence inadmissible to show .......... 431 
Conditional delivery 
RN Glee Ch so dcoceqnoudanoud suacnDODOddOmb Dabo oS 431 
Conduct 
(see, also, Guzlt) 
as 
CONSHIDUTINSRAGMISSONm te miaa-yitoke oie itil JOO, Ol roo 
evidence of 
Gesiommo rep lan maser eyssm aieyiersclerotat Ie) < cope) terol <Reraueten aan 141 
GgthihE: 4, was loca eo ea Oo NOU Da ee OC rOTOn 158, 362 
AIMPCMOIN SEA CAL vere yeieiel sic ckelansncl ous (oilesecce) loath alebs: eran ash sie 306 
knMoOwded SerOraDelied iis ac) teekess) hole) s auks sel one teks tenet uererateeate 157 
INGTIPAWAC ONG 1T1O Mies fore Ace ekorepsystaleya actors vier deretsiete, syne rnomeRAeNe 143 


impeachment of witness because of immoral 
566, 568, 571, 576-578, 588 
(see, also, Impeachment) 


of 
deceased not provable by interested witness ............. 467 


Othersatorsnows Ligh ttOb PRUCeNCCw ch. y-to meiner: 169 
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Confession and avoidance 
as regards burden of proof ......+---- sees cere ee eeececes 175 
Confessions 
admitted as, 
statements made by accused 


as result of deceptive practices .....-..+e.eeeeee renee 400 
in answer to reasonably persistent questioning ........ 3897 
Uae LMR obo gop oO. GENO OnOUNUS SOD eorMOcoU Dabo aDO eS 398 
upon advace to) tellltruth iy. ere steno tel select eke reor 397 
unwarned as to statutory rights, except before magis- 
URES: & Co SO misio omnes HON Oo COO RO nooo DeUtto G65 OC 398 
while not fully in possession of faculties .............. 410 
Rest Evidence: Kulesina pplicalbler tomemretteekesiern tomer tennselane 3895 
classification of 
extrajudicial 
FE ACRES: INOS oo osuinenodGode.ccodocHDUUDoOCOCOC 408 
judicial 
confession or plea of guilty before committing magistrate 407 
plearotoulltystomndichmente eerie tetera 405, 406 
competency, of shows determined merrell tient ol ttcnener ten eeneters 401 
COLrroborations requireduotearmact accede eet ee 407, 411 
definedigcy. Mic ccciay caren aie ereere iene triueriorreschtt nan orenayererste Cie 393 
distinsuished from) admissions an qa cie steel el ererens 3853, 3894 
extrajudicial 
(see Classification of, under Confessions) 
LOVIN OL Bes 55s fe consis wicadatiohehese ol ce arama aval oratere ate ooh lies oianc encteae airs 395 
IM pea chment! OL 2.6 Gis was wiskse solo ha Ceeeee eae ey eee 410 
involuntary 
facts discovieredsas resulteot waco ae ete 404 
reasons for excluding Gy. Ss coche ake oie Sete eee ane 403 
judicial 
(see Classification of, under Confessions) 
madesthroughinterprevere wae ete meee nierre ete 414 
obtained by 
deceptions + )cats cle enpsaie eae Cae ee ee eee 400 
[OUROPOTUISTSY CHE TbodbeObhnl Goce oanounoeooomsubacboeonbonc 396, 399 
thréats..causingiear s...en coe ae eee ee 396, 3897 
of 
penitent ctorclercymani ss. ses acs tite terre ete ieee 491, 492 
persomenotecharcedmwithmcrimema 1. terete ete 412 
“private person” defined within meaning of .............. 396 
rules governing primary and secondary evidence inapplicable 
TO: MSDE REN atte coloneneensratonelensbolonetalc tote setae cnc ee eae n eee nee eae anna 395 
voluntariness of, 
an elemerit sOfi=s tls s Fae kine eet ee aieets rete ieee Se eer renee 396 
burden-o£f provine "asics tisk oo ee wee Ca ee rere 402 
preliminary examination to determine HOE DIGIOn Cieks Ole cd olpes 401 
Presumption Of Faia Mes tes ans aaa eee eee cee ener 401 
warning of accused, when essential to admissibility of ...... 398 
Weiloht Of 0c sees cee ate cel ckenenet ceavete eeecetel meee nici manent me etna 396, 418 


whole, admissibility of 
Confession and avoidance 

oss ihs(a\0 Maat Ree RRA CROCe rn cieBG OFS Orch erie arS od a td wise olotereies L755 
Confession of judgment 

facts admitted by, constituting admission ................. 359 
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Confrontation of witness 
right of, not contravened by admission of 


dyinedeclarationwmee tere rrer eit. where icra tee iona aoe ae 316 
LOLIMC RM CESLINTONyzamee Can here asrsuerr) cle sient Perron ses Heyes Seto @ 849 
DublicKdocuUmMentiee., veer a eed «6 oe IG ae one eee 616 
Confusion of issues 
ASHEXCIUGIONALY, <CUlemeeye ae neprepere eye cn eset avs, chats oietnne ne fect stnetehs 114 
Congress 
HUGICIAleNOLicescakensoLepubliceactslOLmen creer renee 7a) 
Consideration 
burden of proving 
able mallaty Ot Megee mec terace, osc oreo. See ehsih O eoae) A deel vane Gite Ton ere Oe 185 
SWATIES O Lem cternosat pete ists oe age ats cs sateen a, seis’ os) aes Samia Weoneopeeks 186 
for 
oralfcollaterakeacreementragan cs ccc skeen mae ote aerersereeere 437 
DavolgmodilicationLoLecontractmmmreced cei acest es 439 
parol evidence to prove ....... Gye R Sida acca eee ere ae ees 426, 427 
presumptions as toa. ene ae rade Soran eral eG euroh as velar eeps home ar 86 


Consistent statements of witness 
admissible to 


corroborate complainant in rape case .............+245- 597 
meet imputation of recent fabrication of evidence ....... 597 
Inadmissiblesas eeneralwrule accesses wae ac ecm ee ke 597 
Conspirator 
CeCCEROMEACINISSTON Se Olay ete roiier clic cicieeroicie ehevere ona orerecorn rors 383 
Constitution of New York 
JULGL CLAN OLICES CA KCI Of yesca-c a sore hee ace cree ae otetie ce ee ee 22 
privilege of self-incrimination under ...101, 101a, 600, 608, 606 


religious belief as affecting competency of witness under .. 455 
Constitution of United States 


full faith and credit to records of sister states under ...... 628 
UCICIAlienNoticem taken Of # acta stersset eters c cialis erguoreushes sens, onthe eeorierens 21 
privilege against self-incrimination under ...101, 101a, 600, 603 
unreasonable search and seizure under ...... 101a, 101b, 102, 1038 
Constitutionality 
admissibility of 
AV INOMACClALATIONS rats ctstevseiciers chststela icles (elo eFelsoletote eieteke 316 
HOTA? (YAMIN —o 6 ooaownoomeoosowdcoudes coODedUObCC 349 
TOUTE, COGIC co oe coon os cocoon pdUdatAbuGDOodGoRdOe 616 
statute compelling accused to testify ................ 600, 605 
Continuance 
PPO CUT LOIN Ole ca tecececcte oa Sin glec ss bie! os wis. 6 4,» unvelw arellenesahueteale 78 
Contracts 
IGMATICLEN ORG OCUIMEMUSm ale eleiote ci! ore avec rel eneico le) cl itenetetel el titeterstele 66 
Resteliviaence Rule applicable! toy asic. sve sleeve suey evs, svetes ouetet ets 209 
orld oye lexehoaves reohaisiuhehlebits: oocpbonococcoocds or agcocucodec 436 
jnquarclern, Ge jainovone sboh EXCHOINS Ol AonoacaaeodonceoDocuodue ile(atys ayes: 
where 
confession and avoidance involved .................... 175 
fraud, duress, or undue influence alleged ............ 184 
illegality of consideration alleged ...............-0... 185 
payment or non-payment alleged ................. 175, 181 
Prima facie CASE EXIStS «2.2... ee eee eee eseeeewecaes 172 
wrongful discharge-of employee «1.0% 2.02.0 s eee vet nas 189 
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course of dealing? as PYOOL Of 2). cei ocleleke elsl-lenenelel len rer- ae: 140 
entries in regular course of business no proof of .......... 249 
establishing validity of 

(see Purol Evidence Rule) 

(see Consideration) 


irrelevant evidence tM OOO ON acu eielel etre ene felsitelel tbr etaare 4 
parol evidence to show extension of time of performance 

OL hec oie BEC OES Ie ars MIO enn Iae eee Mea sete thetehen ee aerate 
parol, Hearsay Evidence Rule inapplicable to proof of ...... 249 
parol modification wok ace me aver eae ete te ieee 439 
reasonable time for performance of .............. 196, 197, 424 
Ea eaRV TINS ANG) TSURONEY wo cua aeneoue bhoaraAnehoGudonsapidcese 212 
under seal 

subsequent parolPagreements petites ners olor mee Role ie 440 

Contradictory statements 

as 

AGMIISSIONS ” eesis.g ee eteroeereeeg se Coole te eneiats Gish ye Chatters Teta setter ee 580, 590 

method of discrediting dying declarationSaucs sarin 314 
evidence of good reputation inadmissible in rebuttal of .... 596 
impeachment of witness by showing ..... 571, 579, 580, 589, 592 

(see, also, Impeachment) 
When subject ton bestabividenecem ulema ccireleriaitseietsiel<bsieleneter 580 


Contributory negligence 
(see Negligence) 


Control 
elemention doctrine OL eS 2pS@) lOgUitties aie cciels elector oie eis 94 
SUbsequentaerepairsein dicativier Of a. 1-bnra- een ries career reeereterete 161 
Conveyance 
(see, also, Deed) 
acknowledement: Of otic sis «4 cca overs elses eteatenenern aera rche oer 689-645 
(see, also, Acknowledgment) 
CoLsHahaY=(6 WB See NCR CNG Ia oo MEER oe Game cole a Aare 638 
TOMROXODE COLL, Janie Stull oral NTE ANDO. 5 oon doo cogaoosowbnsSo5oSue 641 
PECOLGIN GOLF ave ware cee erente es Sek Mea (o0 selena ace pe mene a Nae 65 
Conviction of crime 
admission incompetent tomproves nua e ee meiniei ee 585 
competency of witness not affected by ................ 461, 596 
cross-examiner not bound by answer as to ............... 569 
general character for veracity as affected by .............. 596 
impeachment of witness by showing ...... 461, 571, 584, 585, 588 
method of proof of 
at; comm onulawe ie wisnsiors ocociesieveusastoreiatesic cv eteen te ROI ey ater 585 
by statuttey & aevociws s/s aie 1c) otal siecle oer Paolo ore eee meena 585 
privilege against self-incrimination as affected by .......... 606 
py 
Certified is... secicilers tye asties Shaye oitaal voce neem eles lee eee ee 618-628 
(see, also, Document) 
CXAMINEC OL FSWOLT ersveharsrsse tive cricesw Rene rene tee ace ee 625 
exemplified’ 2) 5/i% aici we cailoieteiccetelnn sans e eee ete 6238-624 
of 
public document sufficient proof thereof ................ 618 
Bagh ha eee eee ESIGN OGIO Chae cis oti TOUR com OheD Meche 211 


(see, also, Best Evidence Rule) 
Coroner’s inquest 
confession, madesaty ...dh. a cmteraeuieneree eae eke OR Tere tN PRET Roa 408 
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Corporation 
Best Evidence Rule applicable to minutes of .............. 669 
books of, 
productionTotecompelledige. vacic ..- tucks Meee teat Geer 217 
pUEposesHtorswhichvadmissible st. . «a -reemmcmitceas ee 669 
Shopebook ule inapplicable-to 2 .«:....% cone eee eaeere oes = 268 
where incorporated out of New York .................- 670 
probibitedstrommpracticesotweawaces- a. e commerce heey. 478 
testimony of stockholder incompetent as to personal transac- ~ 
CLONE withideceasedsorelunatiCumn auierci- creer ieciot etre 464 
except stockholder of banking corporations .............. ATL 
Corpus delicti 
evidence of, in corroboration of confession ............:.-. All 
Corroboration 
of 
complainantuni prosecution Lorerane: ai. ascres idlelrsii ee 837, 597 
CONTESSIONME siren Mees cee eae Re poles oer Walonsiehcgsieners 407, 411 
Counterfeiting 
previous utterances as proof of intent ...................- 150 
Course of dealing 
AUN ACOUMULEA CER CASES we aay stemevanete. oF 57a sl el yet fe a sve bolsiovs loys ore (wierte viele 140 


Court, matters determined by 

(see Province of judge and jury) 
Courts 

(see State courts; Federal courts) 
Credibility of witness 

(see, also, Impeachment) 


failure to obey order to leave court room as affecting ...... 541 

KOVED VUNG ve eherete a tein eee ee orks os cae soya arene eusish eis [ester es © 6 wyaters 453, 587 

Whenenotsimpeachable: . . .cakrecs aie nce ead. acesaee 558, 587, 598 
Criminal cases 

ACIMISSIONS PASMEVACEN CE MIN, cha dem tneiacr syerehey eels ale eileen ale 3538, 362 

attempt to bribe or coerce witness in :.......:.........-. 362 

DULAENCOLMNOOL AN wacerc tere reercecsrole. austere coke, sto, sucnepeiielsveeh ore sioies ¢ ae 


character evidence in : ; 
(see Character under Circumstantial evidence) 


directionnOtp Verdi Chl tttepi cre a4 aie oles sis eperele of les isis suse tre ois 203 
CYNTSLAEC ALA LON S Ip der elena helevavereroters st ee ence eis amet e) 5/4 'siaiiei seuss 308 
ieepoel RCE AS SiAlONOEOS th aco nacccodncodd on Oden cab ON ATA 
(see, also, Witness) 
ATS PECHLOMMO be PLEMMISEST Nera tecetAs)s erstsiaieysiers oreo ees sie (set oye 6 107, 108 
libel, questions of law and fact determined by jury ....192, 193 
IMCASULEs Oly CVIGEN CEL ITU aleraieistslolesesis sfellererais so oleic vin. o ee sielelels Irae) 
TEM bAlMCOMOLtLOM MIN asters nesters naar ote teen aokste hse) cloner vate. Melon 143 
notice to produce writing disregarded in .................. 229 
presumption of 
guilt from possession of fruits of crime ................ ad 
AIM OCEM COMIN states ceees eleere i istecehees euoiel > lovee: skvve) dus. azenete sogen eae 69, 75 
IMEMAME RES. Sal Ce occ OO GeO O08 OO DO CODE DE DODO HOMO O00 oO. Gbwr 
REMI BY) oii Goa DOS CO Eris OOOO Oe D On oOo Om Oko Se 


privilege against self-incrimination in ...101, 101a, 408, 599-609 
(see, also, Self-incrimination) 

privileged communications in ................ 488, 494, 506, 510 
TOF Oech Netra, Solel cimbrinel Sen aouce doodoocn cboacuLee 507 

OASIS Clowes, WKiiNeG) veedononndacudopoduducocctbdsaa0e 179 
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reputation proved in 
(see Reputation) 


right of accused to confront witnesses ............ 316, 349, 616 
testimony at former trial admissible in ................... 349 
DENN Kel TeSuhnOhe MN Bonecdmoacccopoannoconouacodnoc ded 456 
wife incompetent witness for husband in criminal conversa- 
CON RESP NS Sie Srausrsttaha ts. oo) 3 ore ela, or ote ev olemee storey Mate nell Na tet Rorste 510 
Criminal conversation 
charactemevidencesinractions 40 Piers stter ein iacr nt ieee 124, 127 
LEStIMON YAO L WileMnEAaction Ss) TOM lettin rer eeltete ten tote t eters 510 
Criminal liability 
distinguished from pecuniary interest ..................-- 296 
Cross-examination 
adopting as witness DystMprOpe rere cr el scieiereter nen el 594 
answers on, binding as to collateral matters .............. 569 
exception: proos of-conviction-of Crimes. 47 eer 569 
as affecting 
privilege against self-incrimination ..................... 602 
privalesed@communicationsitea.ersseri crete ste teint 504 
statutory disqualification of interested witness .......... 468 
effect! of prevention! of ut esate ae a0 cclp sarn eRe ners eae oes 567 
employed where own witness hostile ................-+---- 561 
evenynwitness subject to, rightiot saeco eee centers 566 
Hearsay Evidence excluded because of absence of ...... 242, 566 
impeaching credibility of witness by ....566, 568, 573, 576-578 
(see, also, Impeachment) 
leadinesquestions: allowed pine rn cee tenner reiterate 563 
limited to evidence given in behalf of adversary .......... 594 
ODI SCHOTT Fane n eo atuve; clonstetotoretoratedsTatets chao tet More (rage pea ie tenets 242 
of handwriting expert 2.2 sesas aches 6 nls sete oleae tenet rereene 5381 
opportunity for, requisite 
Senneralily tes chases acre doves chess au Fe erahaliole phere rename ien cael cei eae pele 566, 567 
(HO) EKOLOISSHOVT Che, AHOVATNEP WOSWMMNODY sooacogccntccaccucances 344 
PION ESOL liners iareralesetarale une abet vane Paran Metow ae och eae Ren eee 566, 567 
C710) (1-0) Ca RAMEE IROL DO OMIS ECO Co ADRiG oom eo O56c 568 
use of memoranda to refresh recollection on .............. 552 
WAIVER OF Ns 2 fa: 08 a aidragsyel claystsvsiers ane 6 Bie crete a tedowel soho ete ae ONT 567 
Custodian 
of public document certifying to its authenticity .......... 621 
testimony of last, wnerel waitin Closter seis ten tere rterra tee 220 
Custom 
as_circumstantialevidencom crm tetera 136 
Ins NESlIPENCE CASES ..c Ante yeti ee ine Mee te 137 
Patol evidence tol prove 5.05 scone ue sie et eee ee 445 
Damages 
mitigation of in action for 
breach ofepromise oL Marriage mene rnc iene 29 
lnbelvor: slander*.\.5% Grist whe se eerie tena eee eee eee 125 
malicious sprosecution acme cate ae ee ee ete eee 128 
Seduction: 6s. Seale iti cite oa ie eee ieee ee 126 
Ofer to” Pays AS' AGMISSIONM Nae ese ta ieee eee tae eee ee ae 3866 
Opinion evidence: of inadmiss! blower net nie en etal een 524n 
unliquidated sburdentcs prootnon asst seein nei ene 176 


wealth of defendant in breach of promise action as af- 
rie 0 1 4: ae Re REM SPIE MME HEROKGEY Gaseous Gs ccs Ga oee 129 
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Date 
supplied or changed by parol evidence ............2++2008- 438 
Deaf-mute 
COMPCtENCVMOL WAS AWILNESSe reels eine = tetas ene ie eer eae 458 
Inter prevetssUSed inv exaimiNatlonyOf,...es siveerctersreneter reset eee 554 
Death 
conviction on plea of guilty where crime punishable by .... 405 
entrysineBibletasvev dence Onmemancic + eee eee ee 263 
ee onytombstone asievidence of s2sssaseeeeee suet 263 
to) 
adverse party under Shop Book Rule ................-- 272 
declarant requisite to admission of declaration 
AS AINSUSINLETESGueretpnrs eit rc sie se eieretclats Seaicle meterke? 294, 295 
AUROCA CI ae crear nes oct terrence acebevens Mic ehocieie si enie chan ess 805 
concerning matters of public or general interest ...323, 324 
of pain and suffering in narrative form .............. 334 
Dektainin oa vom pedigree uermprets acter octe sme sree 257, 258 
entrant 
or informant in entries in regular course of business .. 286 
undergshoprRookwnulewer mace prea ceases ste oe .+ e.sieicneiste PAfAl 
Dartyemakinee adm SSionees. ets cite ase caleteks eve oe aussie 852 
party making privileged communication ....488, 484, 503, 518 
STIG WANS Sopcoeacs odes oomonuosmooeo saul. 661, 663 
witness as ground for admission of former testimony . .340, 341 
pedigree declarations as evidence of .............0eeeeeeee 256 
presumption of 
atter¥seveneyecars sabSence ie. caye ceciais evels tistelere sm oreiene when tous « 79 
InencalsPLOPELUVTCASCS aerate a ereteten reieearereierene nile: siieka cecaveis 80 
LECOrdS, as PLesuUMPUIVereVIGENCE) OL aan 1. cle icmicici vers Ge creel 648 
Death actions 
admissionepyeGecedent elitr ct. citer heeseveleret care eee ye ehsces 8 cies 388 


burden of proving freedom from contributory negligence 137, 182 
Deceased 


AGTWAISSTONS: DY sees. rerece ass a seseereretole lest as stolons evel eater so f6. ls sles 370, 388 
agent of, may be testified against by interested witness .... 467 
declarations against. interestwotpe- maces cicero «cee 296 
Teputation Of, 111 MOMMICIde CASES) \.y.-\. 1s) ale ses ete o12 ce eke Tope 22, 
statutory disqualification of witness as affording protection 
CO ey eae G Skok Scat MRP E DA ploy alle 6iieengy aera 462, 466 
threats Of win MOMICIAE) CASES: f.s7e1ele cons erate siosie sieielse eats 1225) 142 
Decedents Estate Law 
regarding 
Actionsstor death DY -MNeClISeNCe mace eles ers aie voce + 1 oer cieree 466 
MUNCUMALIVE-WALLS? tiara lsuc etal cl otate eucusherrsbalsve op e's oi s)s: 406, exe erclerehe 333 
proof of wills as to 
EKOCULLON Ma eres: ara etever heise vatemewane toh epatiay okt '</c. s 1c. a ovolaves stauetoneleeys 833 
LEVOCAUI OMe ans aire ele eRe RR Reuter ers allele oi's: 0-3) 9 a (oso oer otoeeetele he 3383 
Vie TLCS arsrekc tere ral srcrelaner herenetelte re al oleuel ss 10.79/01 6) oie Valls lev aviedsy abolamatelets 660 
requirement that will be in writing... 0. 6555.0.520.86 sc 3338 
Deception 
CONFESSION CINCUCEO, DY, swapicrete eke as) ieee oe. ais) + slate) alo evaleier patentee 400 
Declarations against interest 
AGMISSIDLE MINN CMLIT CL Vaya tevetete rth ote oe 'n chevelle ateceroeeedeyeger ener ekek: 299 
aftectinsy right of action for negligence ......%.5....6s6- 296 


BISNIS, Grab CG SD EERIE CIO ae EO os Go cate, 292 
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distinguished from admission ........--+.eseeeeeerseecees 352 
exception to Hearsay Rule ............-2++2++0-+omee. 254; 292 

FEASOM “LOW roves ceorekel tatere ecto suevel stave loysrelo ovierel hersirelioite ayer on Mel cNotetarsts 293 
facts determine whether against interest or in favor ...... 296 
HOYVINN OL te. coset slaisosia otis a a' oes wis aroha onsiesa okey oteuelo eel) eke Ratoetemeeseeteks 301 
in derogation of title to) property: 2.20.16. ce. =i els 296 
Indorsement, Of payment, OM) NOtELAS amie etelelneeier-tenelot me tenerere 298 
involving, crumminvall Vie brit yess eter ee tee eee telat te eet 296 
knowledge of facts by declarant requisite to .............. 297 
oral): Or <writtengr oer ore One raw ere ceed opepene cher ern cens 301 
privity of declarant with litigants, immaterial ............ 300 
LEYUWISICES: Of Crees che ile i ohedatcreteotatotekcee scott opts. ee ee ates 294-298 


against pecuniary interest of declarant, when made 
294, 295, 296 


competent) knowledvevotetactsima terete ure renelnetneetner 294, 297 
deathvofr declarant esse testes ieee nae reenter rte 294, 295 

no probable motive to misrepresent .................. 294, 298 
Statute of Limitationsias affected by =.4-.-- a+ 10.7 eae eee 298 
time: offma king Sei 2 ceo c ie ars sisi leas ote « eteotoweare aleve ayarins 301 
Declaration of complainant in rape cases ............ 294, 337, 597 


(see, also, Rape) 
Declaration of intention 
(see Intention) 
Declaration of pain and suffering 
(see Pain and suffering) 
Declaration of reason, motive, and feeling 
(see Reason; Motive; Feeling) 
Declarations of testator 
(see Testator) 


Deed 
acknowledgmenthots cyceu-lomir- cs seve ote orcrel mere eee 6389-645 
(see, also, Acknowledgment) 
as ancient, documentienc: ea sie ie ciskeaics cue oraevaiee siento eeeta amee ele 66 
iBestelvidenceshulesapplicablestomsn actrees tne ance eee 209 
conditional “delivery: Of Mics omacamrsce ek Ohie eee eee 431 
declarationgor erantorsas COmvaldityaotme- eerie 3138 
parol evidence to identify property described in ............ 451 
proof of, by 
certified) Copycofsrecord ercidine nate o tect ae ae ee 638 
Subscribing witness eyes chspersareasicrercrsonctor Pane teeter 641, 642 
Defamation 
(see Libel and Slander) 
Delivery 
conditional, of contract proved by parol evidence .......... 431 
Deposition 
facts contained in, constituting informal judicial admission 360 
impeachment of witness by statements in ................ 580 
Descent 
pedigree: declaration: as*evidenice of. \\-). 5 anctciieerice iets 256 
Design 
(see Plan) 
Diagrams 
UsSelOL pi examIMationrOlLswabness eterna 555, 672 
Diligence 


degree required in search for lost papers 


INDEX 509 


(NUMBERS REFER TO SECTIONS) 


Direct evidence 
COGS EN AVEC le athe io fa 0 ier See GAT AIRCON CE COG. Caan Ree aa 3 
Direct examination of witness 
assuming nature of cross-examination where witness hostile 561 
LOT AE LON SE Were certs he oy. OR ere resi 5e ih RR ETR Ne 84 oti 6 570 
rendered incompetent if cross-examination prevented ...... 567 
Directed verdict 
(see Verdict) 


Disaster 
presumption of survivorship in common .............--.-- 74 
Discharge 
UEC Kee) OLE FONONALAS \yaReeagill oo oo opondcouanddbodocons boone 189 
Discretion of court 
concerning 
admissibility of 
Chphavin. (CverG EW EZ M0) OS: Anon ASG ie em e O0.6.0.6.000 uAuo BOOee 312 
evidence reenerally oy sak Ni erdials niece Genel ee reels 195 
memorandum as evidence of past recollection .......... 546 
testimony of 
childsnoteunder oaths. cst. a6! eels cic ere 456 
child@undertoath acct ces oss s crests sete ere eee 459 
INGAMESPELSOM yar gac-oee aueletele eo ce cea cl oe Sisiettetete aerate 458 
INCtOXICATET | PELSON MA ante ce ha ee ese ae a te acuta ete neT ens 460 
OLdINALY -WALMESSTOM VALUES err cvencinhelews ercrenere Nerina aera 524n 
competency of witnesses, generally ................0008- 195 
demonstration by plaintiff of effects of injury .......... 104 
exercise of privilege against self-incrimination .......... 604 
extent of examination to show hostility, bias, or interest of 
WALT OSS te ruc papeiaust store ve kavete et ook fs GOs clle/ete orc otal avalos tanueentemenans 582 
form of warning as to self-contradictory statements ...... 580 
genuineness of standard of comparison in handwriting 
GUCSTIOMSBereare sia ertye crates sie etalete’ sin ele oo a'cl wloxe. te ele nMencn snot vers 531 
hostility or unwillingness of witness, .....-.+ 64 - sceeeeer 561 
Ladin Sy QUESTIONS melee i gsrveree ela fs. 6 a0 weyrae ewe Sere 561, 564, 565 
ODICCTLONGrLOMCES GEM OMY wate eters oo clase oie sus. ose ow foysi-e tone tel acl nee 611 
OLAETIOM DEOOL: Bromits cia Sa ieie so Soh a tite cle es ns Kien elena 537, 568 
MOMOCEN CSS BOLBACCIATATLONG: tate esis or.eco/otsll- det level oneretokeno nes ieieas 835 
scope of cross-examination to impeach witness .......... 578 
SOM ALA LONE O fe WALICSSCS Mensiertesie (alert oie /ehetenne ei clorsoteneenstele 538, 539 
Disgrace 
answering questions exposing witness to .................. 610 
Disorderly house 
CharacterLOl ne NGws PLOVEG Weta « steic.0sie)* + sin) o-s 6 fone one wneie ene ieieatene 132 
District attorney , 
confessions induced by promise of immunity of ............ 399 
Diy eCed COMMUNI CATION LOMae oleic oie clenate ac eleherenerel orate one ol 519 
Divorce 
applications of Bestabvidence Rule tO) 7s). alle siom as sere 210 
limitations on testimony of both parties to ................ 510 
privileged communications not affected by ................ 518 
Document 
CLASSI CATI OIE Ole stscelsislotee ti ciaral oto tate he ioetene tonne elatettc omelet iereye 615 
GeiiieGl os accep emo DROT (POE Or, ON OR es NGL Gear ec 614 
presumption of AUG CxecUtiOn: Of 62-6 sii «doin n ole Ware Siew ns 83 


primary and secondary evidencésof: 06 iis i pecans bee 218 
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private 
attested 

Gls staterc | oe eNO AO DICED EERIE OG OOD G COW Oo DONO POGOe 657 

how proved 
Coisenon tery a0) cosougpocgounonnooKuscoueonvocets 658 
ING ws VOLK Tule secre vecctak dorsccletors med et Rn een 659 
witnesses necessary to validity of, indispensable ..659, 660 

absences swhen excused ari acter rleihlneneieiae tein -renetete 661 

Sil Kooloybaver Wales KO Aooacnusontecodcasnccugouee 659-663 
(see, also, Subscribing witness) 

NG UUGEToee orcs taecinin csmay terra RO QO co bclarionTo G6 0.0.0 0-6 660-663 
(see, also, Subscribing witness) 

Ck-JalITs1s Mee RI RISO eee a ent Ado Hino DO e 5 UG 615 
general rules of evidence applicable to ................-.. 667 
iUstration'smohed GMalSSIbIUIG ya Olmert neers 667-677 
proof of execution necessary as a rule .................. 655 

WHET "EXCUSE Ue foo eneafoctue meeteus ous) rence Oe eee tox Teckel aes tee 656 

unattested 

ro kV aH 0V=10 Re arenes Pea EN een OInE ACE DorIOtcy NG LarecCptON oto ci.71.0 on Coane 664 

proof of execution of oc. okije-as ts 5co.5ie 3 ror em poRSuON AS ee os 664 
by handwxitineyot maker mecca eee ree 664, 665 

public 
admitted without testimony of recorder ................ 616 
asuexceptionsto Hearsay. nulely. ame ici sereersieie iste aor 616 
authentication requisite to admission of ................-. 617 
Best Evidence Rule inapplicable to ................. 213, 618 
copies as proof of, 

CELrtified s COP Via we serra ee RN ie TS I RSP edn er eres 213 
authentication Of eerie isc cee ae roe Oto 622 
CERNE. 6 hives bine o oS cals i Banca te cee cei ae ene ee 619 
formmoticlerksicertificatenonm-tacte eee 620 
WHO INA COTUIEY: hie 8 ase secvams lated ate wae a thee eueket aba oreeeee rere 621 

examined or Swornicopy, defined sa. sem ene aeeeeieiee eer 625 

exemplified copy 
MOTI wird cay sieceusrarsne tooth: oSedeey hair oM eerie eee eee 623 
LOT OF es css: sv s;sre oo easrerel tae ro eee aegis 624 

COL MG os cic Boel sine tavotsy cy chariot ote topo tenets ett hen one ota aI EE he 615 


judicial records as 

(see Public records) 
non-judicial records as 

(see Public records) 
right of confrontation of witness 


not violatedsby, admission: o fia ene eee ene 616 
Unstamped padimiGsibiliG ya oleaeie street retrenen ren en eee net renee ee 677 
Domicile ‘ 
burden of proving change of under 
common: law rules: S525. cee eke ee Loe 191 
New. YorksTaxtriule’<.. wita yacht tooo en eee ee 191 
declarations of intention as evidence of .................2. SoD 
Doubt 
(see Reasonable doubt) 
Drugs 
confessions made under influence of .............-..eccecee 410 
effect on health and property on former occasions .......... 168 


impeachment by showing witness under influence of 
testimony of physician to symptoms produced by .......... 580 
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Duplicate, of writings 


applicatione ota bests Mividence mule tO aeirriemenecic: ects 211 
Duress 
Burden of proving where set up as defense ..............-. 184 
Pavol evid en cero tency cis Ter ee eeee esas so RTT ee overeat 426, 428 
Dying declarations 
AUMISsIpilityor stor COULLME MRR ieee etn ene nie 312 
admissible only in cases of 
UNDO TEL OM ag casei sy ost iateya eee eee RTO No ys pede AE A eb TO Sf 808 
ISOLATE oc ae cette ore Sen Tere cme ies. Gis OCUrGS Sano 308 
beliefvand isuspicion excluded) from, peo ee eter e 809 
BestyhvadencepRulesapplicablestoy.. 1... mse eons 311 
common daw rule 6f admissibility. @.0 «6.0. divasws at one aane ne 808 
conduct as evidence of impending death .................. 306 
COMSTICUTIONAlibyaole cokers sexi: icversvatoctahove suse, cleus olay nuendo teen 316 
contradictoryastatements to. discredit... eae ee 314 
Ciesehl MAY Chey Store: TAY: Gina one HOO OOD ROO GO MEOCI nO Con 6b. 313 
death not required to follow immediately .................. 805 
declarant’s death to be subject of charge ................. 308 
OHNE Ces meses enssePeve cee eel re tae ayer te ches soles shoia Soustoca/se8e hin so aves eke 302 
enmity between accused and declarant barred from aie ota trebete 309 
ExCeplLION LOPE earsa ya IVUl Cammre si raiis.cconsteVeitieue ro tietersiera tke 254, 302 
PECASO MBL OlMaetgsietere co chaps Ora icheesfaseie ities ne Sie ees eetiers 803 
PACEIONLVRASMOASISL Olimerys, te togtrenererclore s/o eesulcko.e! ate Ao che she chore ake 309 
ROTI OL Memere re cartes ayers c feictelcas Yer Macst ccstens is ee cto e iets, @ orai'sansie Sieart seus 310 
AINPCACMINEN TSO Lge sit ticls oetere ee crete oie cia tuo el isad era nencnseect ayes 314 
impeachment ion witness ctestit yin es tO eco ole «cis cise cis one oe 815 
mental condition of declarant relevant in ....... 00a ge gb.c 814 
PALOMEVAGENCE™LO PLOVCi me cto ere ore echt ier Sip oe ausietele 811 
PLiNted formsro1.edisapproved DY sCOUT beers nl. = lave f-eeokecen etl 310 
GUCSHONS TANG ANS WELS te Surattel otha) lel felt eeh fers cusreuceslietolorone steieus 310 
requisites of 
declarant 
AtapOlmcys Oty d CAEN cos tise staple sie elevates) 400 sus siaue oerveverssens 804, 305 
COMPETENT WITNESS; Ih AIVING' s/s nies wire were of eclelio eve sree 804, 307 
under sense of impending death .................. 304, 306 
slivhtest nope of recovery. as) DAT) LOM orsreyc) 2c 210 helo fetoieieretone re 806 
SUITE ChnO Laem erters ste leterescicra a: esefeye che caene inte) cud ehlecatei nie) aonetsetorete 309 
subsequent hope of recovery no bar to ...........e.eeceeee 306 
thLeatss DVAACCUSed VeXClUGeEO ELON enpers siersrels cele rlcis «ot ole sterols 809 
Weakness ot declarant relevant IMs. cree cllcld> «2 eee shee 314 
Welot Ol, elOLa UE Vann neetateret<aetataie tn ietetats iots's oreterorsia crs shtedacerel 313 
Election 
SOKOLK GHAI! SORKIN & c.oc-ais 6 Oo OO CO DOG OOOO OGIOWO U0 0D U.c 31 
Employee 
ACUMISS OVS VA Puce cee voteatecicteyed es oie <i) oh ore-o)0) s’ opsebaneve: shehe ieedel nie Repetone 391 
Employment contract 
burden or provane” wrongtul discharger.. 1... sj. sels sens 189 


Entries made in the regular course of business 
(see, also, Book entries) 
at common law, 
applicable to 
entries by merchants, clerks, etc. ..................0.. 282 
register of marriages kept by PLISSt es hea eee 282, 649 
AS ExXCepLlons) Low MearsaymhUles cnet cericnycroretene sreser ens 254, 649 
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Best Evidence Rule applicable to ..............-.--- 276, 288 
books of decedent admissible against third person ..... Gaon eaeit 
Classilication, Ol4 CEEALIMEeNt) Of ys ate chore terme oranete eter eked ede Paes) 
(Coymhrpsvern TeVoyeqnoy 10s) jOPRONKOL TON Gonacorocoscdod uc EMT doU sac 289 
death of entrant or informant as affecting proof of ...... 286 
inapplicable to 7 
entry in account book not in use for long period ...... 283 
privatesmemorandtim . 9. tert ete eel tet ei eee 283 
nNowimitations ass comatuLenotsOUSINESS mn ta seudlen eee 282 
personal knowledge of informant sufficient .......... 281, 285 
reasons fOr, LULE LOL, <.21. weiss teeters eet oiler Ro ceeteete rene 280 
requisites of, 
duty= toxmake entry ® co cietesicrs rol er iia te rer sienete naire 281, 283 
personal knowledge of informant or entrant ....... 281, 285 
Feoular scOUrses OLE DUSINESS wisn Setters aeteterea 281, 282 
time Fofsrecordin gies. icrseecce vee eh) ole ohne alent aeeemete 281, 284 
federal rule of, 
as applied to public service corporations ................ 291 
similarity torcommon! law, cules. se neierert aeteeien eesti renee 291 


statutory rule in New York, 
business, professions, occupations of all kinds embraced by 290 


duty to make entries not a requisite under .............. 290 
personal knowledge of entrant not a requisite under ...... 290 
SiMilarityecorcommonalaws niles serie tcio eter eit 290 
Escape 
as evidence: of ;Suilt ... syrater, So iederit eye ices eisteaeh enorme ero 160 
Evidence 


(see, also, Circumstantial evidence, Primary evidence, Real evi- 
dence, Secondary evidence) 


competent, defined ease ayer... «0:0, dese cion desta ee eee eS 5 
CLEFITER coiare eee tte ant > eretckege cos wiecs aug selie'e, oueie joes ie seehanc atte atten ae Hen i 
destructionEotapresump clon minor ir eereneineis eaerterenetnenetereiee 81 
determininesadmissibilityaotentewiietrr icine ie rennet 195 
MiPeCt dein ed yes ctw Seagate cose eke ete aera eho renee ere = 3 
distinguishedsfromaprootaruse) acter ie ere eee 2 
documentary 

(see Document) 
falurextos produce sinterences, Crome cs seid eee a eine 82 
fain preponderancesot, detinedy aie eetiod ce noe tree ee 179 
irrelévanitis defn aigaelsncre race eehevo cleo aes eee ae Oe 4 
judicial notice not precluded by unconverted .............. 12 
material, idefinGdk awe wer ao dctaarem eerie nce ea hice ener eee 4 
measure of, in civil and criminal cases .....,........- ITs lee 
methods Fol sprodU cin Genus cic cree ere ree eee ee ee 
ODJECTIONS COM nace etait rruee Wersveckong sohitgainen mre epea. 611- 613 

(see, also, Objection) 
presumption arising from 

refusal to obey order to produce books ................. 81 

spoliationsandi ia bricationyot eens n erence ere 81 
Televancy SPEQuisite: oe bs.) axa heee ciate ie ta ge eee 98 
relevant, defined. (3 iret. .ciaraitsle ts oidee tretitss koe eee AN aha 
satisfactory; defined! i ihvreni aie rs eerie aa aie 5 
SUUiTKENCe KO ov aM XO ERA ting jun dbovbovoducstanooucudasc 201 


when. ‘not required,’ {4.2:0\0% cussryeeiee See ea eee. ee ee 7 
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where Workmen’s Compensation and arbitration 
TTA OLV.C Gime metemneie sete rete See ete Re Me ioe note 3839a—339¢ 
Examined, or sworn copy 
of document 


CRO TUIOSG OREN OL GiO-0 Ch ROIS Es CRC CN a oe ee ne 625 
Exception 
Mecessatyin Addibone to OPJECllOMmmmie nda ieie cece ee cle cies 6138 
ruling of court as to self-incrimination not open to ........ 608 
WAIV OL OL Mere rots heiacveuee sein ne eee eam nave ene Nu oreneRe Ee ecscs os 613 
Exclusionary rules 
COMME VIC EN COM Ueltetae tasers tenets tira err Rolerde horse acetone pos 114 
Execution 
of private document, proof of 
AUCLESLECimratrctseterte conc dore cretersy essere cal cia ake Siete seyret er cver ren 657-663 
(see, also, Document) 
MECESSALVMASE A ELU Cand nieve naverstecoters oie sers ereee recs.) eek GRehere RecA 655 
MMATLESLEC Mamet Perrier ctt etc. cists, Sici gis hie Svenatttousie entices ebetsoereae ae 664 
When excused@y canis scttorteins stars ners ais eciavisnes eo heteiveie 656 
presumption of, in formal instruments ................. 83, 644 
Executor 
ACIMISSIONS |W Yay acaictsa snake eerste oketskore ste ene soi a faroerstece ore anstotsvarethere cs 375 
as “same party” in admission of former testimony ........ 343 
declarations against interest of deceased as affecting ...... 296 
defined within meaning of C. P. A. sec. 347 ................ 466 
merely offering will for probate not within 
CUS PREPARE SCC OAL wave, Morel eter urea ott ie erecnles cites Clare nace orsuse 464 
privileged communication of deceased claimable by ...... 482, 503 
testator s admissionsarainstecm cise ieee scien ier: 870, 388 


testimony of, opening door for testimony of interested witness ,468 
Exemplary damages 

(see Punitive damages) 
Exemplified copy 


of 
GOCUMEM try ahs er otaiegs (erste receiers wistatedero sets s54 ve AiG kasi er age (oye 623, 624 
(see, also, Document) 
Hevebyoell GRO cop uoocud on duns Gaba anon et Go COO Uer Cas 628 
(see, also, Public records) 
MLOCCAUTCEWREREETC] CCLEC Ware sist teianaisne serps isiicte siete orl sieien sie) oiornin 625 
ermierakay Ore, Woy Carpuieyel Co? cece rcapodcHopoUedb sone ote 6238 
Exhibition by plaintiff of injured member in negligence cases .. 104 
Experiments 
use of, to indicate nature or tendency of object ............ 170 
Expert testimony 
ACIMISSUDU TC ymOle tere rerarerareten enh eie eLots sy ay ofsie: clievtds alee @2are, oo. ensi 527-5385 


(see, also, Opinion evidence) 
Fabrication of evidence 


imputation of, ground for prior consistent statements ...... 597 
HLESUMPLONMATISIN Oye DLOM anettetstte seller ere| sie ierel- tert ciLsetentad 81 
testimony concerning, always admissible .................. 569 
Fact 
as basis of ; 
PXOb IOI Gene Oty OO OC OO oe See OOD CO TE Oo fc orc 367 
Geclaratlonssas vunstsINGTES bara tert olclerelol ona ensicuensisikorariierne 297 
Ghinye: COOENENHOINS acospopacnouoopUedodoLuRouno Oooo oaueT 309 
AVAPAYROD Gg. 5 Bola CROCE ODS OIE OPO e COON IONG Or hcr o.ck OS 6 


ER POEL LESCIIUAEION: Ou cae o cicus si « wie le late eiae tieig) # elelelaine a lers(ore, 08 527 
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incidentally admitted in course of trial ................-- 360 
judicial notice of ‘ 
dey MCC) ba hel SEI IOS OR OO OG AO UIE OOO ob oe Oo Oda 195 
Nob Measure Of tLUtTH Moh sce oi) -tetetee Nese aienen ctor Nel Meneise Eel re 14 
Telating tO) NUIMANBITLe Mea yere oy toe tetete estes n etek ener eetat a 41 
superior to agreed statement of ...........-.+---+------ ii 
limitations on judges comments on >)... 2-06 «sees ee 204 
GSH OTN Ohi, HONE ANA, soogabo damon vdhooo om ob OO Co Ag OD ODO" 194 
OS CAANIOMED. abana auc oomomucnys ou ob caquctomoUnedooos Doe 195 
when no: evidence necessary tO, PEOVel es cireiecis sss elstot st etelene te BS 
Federal courts 
judicial’ notice shy; set. ocx aa uence tei cr sy lve scl eter tereterereeet 22 
TECOrds! Of PHOW EPLOViedia sicesei cies ote her era aed tener ormereete 629 
Feeling 
declaration of, 
exception to Hearsay, Rulez easciany- ee crerrereo ie ice ecrerr tet 254 
When #AGMISSI DLE aekoe hacer cieitot i cncres eho ede eee RI ceaemrone 336 
Finger prints 
testimony ofzexperts asst) ear acca meee eiincle etna ret tetaenaets 533 
Fire 
caused by locomotive, evidence of previous spark emissions 167 
opinion of witness as to cause or duration of .............. 521 
Flight of accused 
ASFACMISSIONCOL HO UILE Te speneveters weloaste nolol skenelorg oereens Maret oleate 160, 362 
Food 
NGA OETB UA Oh, Olay CNS CKOMSONE ScegocgbocesdcbounscHscouS 168 
Footprints 
resemblance of, proved by opinion evidence ............... 524¢ 
Foreign government 
JUCICIAL NOtICe? Ofmarnmrnanrnacitue Cerra eee ee nee ee 33 
Foreign law 


foreign statutes 
(see Statutes) 


OW PLOVEGE ore crea ote eo tote rapaeh ieee WAM en TT 6383, 634 

judiclalenoticemnotatakenwonen saree entree 20, 6383 

CGS AON OH TECH ore UGS ono ooo noon codon nondooasouuws 195 
Forgery 


other crimes of similar character as proof of intent ....148, 149 
Former testimony 
(see Testimony at former trial) 


Fraud 
burden of proving where set up as defense .............. 184 
communications to attorney in perpetration of ............ 488 
oral evidence of, 
INV CONTACT ACTIONS Hs <oier-wetersraelshn cress earaieten erat 426, 428 
to showerecelpt obtained sib vac stair te serene nee ana 435 
privilege attaching to communications of client after com- 
MISSION OL Sey «Wo cece techn. ee Ree eee 488 
Fright 
conductioftotherssacnprooteo heen ete eee eee 169 
Gas 


effect of, on health or property on former occasions 
Genuineness 
of 
Wand Writing eievs, oc pce sae casts CP aR EE OE RE 5240, 531,665 
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ANSEPUMEN TS ers eels ie as. susie Bey a HOEE oy cI Uanah Son coker alta ues nerS 656-664 
(see, also, Document) 
Government 
judicial notice of 
departmentseotmcrrceam meteor mr etrrcr ie eter critic OX, Hl, Pst, PRY) 
EXISCENCEs OL TOTEL OTN cite ee tietayedte Sans eines foes Siu eborey id oiler 33 
Grand juror 
COMPELENCY LOL wASs WITNESS ey acre eevetecteecls. sia cetera eee eee teil 474 
Grantor 
declarations of, 
ASstOnValidity, OfiGdeCd cscs oie.aicresctoreies stersiere sci Toe ant ake oe 313 
Meceasedseas ainsty title mayeccherci-spos ais: sue iene tol abe sete ovele en eres 296 
PLESUMP MON OLesANIby MO lm Ace seine sre et acerca ere eee tetas 89 
Guardian ad litem 
CilectaoLsaAd missioncsLobwupOnmintant mes ene sar tenon yeertats 3874 
Guilt 
as evidenced by 
COTM C Eins Savoye ies os eyes NAene ait Neer sesre + eros Steen. An ere Sa 158 
flight, escape, resistance, or concealment ................ 160 
presumption of, from possession of fruits of crime ........ i 
SANILY cas Element [OL Vohjere ichers ste + 6: ejalejatore, sin) okevetal oreo tas ga alauel' nda 91 
SUpPEeTstItlOoUs testraSTeCVICEN COLO Lae cis ie el ois falar eeetnieiel sekeret evs ie 159 
Guilty, plea of 
DeLOreRcoMmMitlingwMaAacIStrate west <r ieroe renee oe 405, 407 
LOMINGICHMeNt cme soeisitia suseleie «les si apie ave a surnerte eh tase 405, 406 
Habit 
aSmcircumstantial wevidenCe we acces setae slat eerie sachets 136 
ATLeNe PII SENCESCASES p yereiederatere in stern eke ae leralt Metter eree tcl eee 137 
Handwriting 
answers on cross-examination binding as to .............. 569 
PENUINENESS OL MNO WP LOVE: :.)5y., s1yerus cies +> = sssvetequie se s\o/eh- 5240, 531 
AL ECOMMONM UA Ware, eretterersie sow ot tel ols \o 0) vice ct tee aver c te scene areuece 531 
of 
cllentuasmprivilesed=communication: ... \.0-ean-ls eee ee 487 
deceased, when not provable by interested witness ...... 467 
maker of unattested document to prove execution ....664, 665 
qualifications of witness testifying to ............ 240, 581, 532 
Skalligconimitatesme te ssc coer los celemiee at elm ecisie oe save ea wie 134 
standard, of comparison, requisites) of .<.. 00.0. ..+0cee+. 5381 
ET NUNCINEEE, Chin, aHOLe (GOWNS Bice d. dn clo o/s ocho cucko blcgninigo apiOneUK 531 
Health 
impeachment of witness by showing lack of .............. 586 
INjUTIOUS SUDSLANCES AS TATLECLING ey. lelecreidiels sys e\01 enc ss) sus iets 168 
Hiearsayelu vA encom ttl Giger. peels tea cree excita ee fosclels, “9s oo" deyskdeuesen el sere 
apparent exceptions to 
where statements themselves in issue .................. 246 
determining probable cause in malicious prosecution .... 248 
InelibeltandaslandereSuits a. csi oo.s.c:+ ove, ous een ene ree ees 247 
LOOM te PALO leCOMULa CCS ams enele sletels) icles thier rae 249 
Proving threats Made gUNder: j0..515/1.16 1+) nsl aetna y ae 252 
showing 
COngiLion.ol speakers mind... determiner eras 250, 252 
Penela lee PULALLOMaves wets > ariel yetkereet treater eee 253 


Va ncand (300 ES etree ELODIE IOC DOKION Fb Midiiees che ou. 5 Oe 251 
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application of, 


iltiStratedee cette sercmiete ioe rte ren tatctra(ien ter teten 243, 244, 245 
to 
hoi GleyReUE coonoooboduov DUN ODOODOmDO OC DC ODGON 245 
written as well as spoken words ........--++++++e+ee% 244 
book entries as exceptions to .......-..-+sseeeeeeeees 254, 649 
commercial reports to prove market value as exceptions to .. 254 
complainant in rape cases, declarations of, as exceptions to 254 
confessions through interpreter within ...............++-- 414 
declarations against interest as exceptions to ..... 204, 292, 298 
(CLavihile CSE A ro D OCA CORRE Oe OOM OlDtdolbe Oo SEG Gabi 239 
dying declarations as exceptions to .............. 254, 302, 303 
intention, declarations of, as exception to ...........-. 254, 335 
interpreter’s statements, when excluded under ............. 554 
matters of public or general interest as 
OCHO Ul codadcopcudinaconoe downodgusesaced 2545 821, 822 
newspapereceports excluded my: seine sero eri tienen 671 
pain and suffering, declarations of, as exceptions to ....254, 334 
pedigree declarations as exceptions to ............ Ash. PAS FAS 
publickdocuments assexceDblONSmt Omeene mae tersterettetwetn telnet te 616 
Peal <exceptiOMms! Co. ars .tesawis o's clones eels le cht aun ele teteeen a onens alolgetenete ete 254 
TPAASONS LOTS «dere seteiete leita she eo wis eet ean taaee cae ce reer ueromteTe VA5}5) 
TOASOM ML ODS Sore ore eine cic iolgis jer steleietcle Sucks sue, euler ueton poh oe arene ne 240 
MSht Ot CLOSS-EXaminatlons «ce crae ete aerate eae 242, 566 
VIE SOL OAUI «Bie. «corse ioc cede rection secus Tie sere hae ce ere torent 241 
reason, motive, feeling, declarations of, as exceptions to ..254, 336 
res gestae declarations as exceptions to ............... 254, 330 
Suabisvicaletablesmas exceptlOmc COM re rerereeeneieie ete 254 
testator’s declarations as exceptions to ................ 254, 333 
Workmen’s Compensation as exception to ................ 254 
Highways 
conditionsot- circumstantial lynroved mm aera 168, 164 
othersaccidentspiromesame causes ines ae ere eee SAGE 
Homicide 
characters of deceasedmine cases’ Of memento 1s, ae 
dying declarations in cases Of ........0sceee+ss-ceeeee.-. 808 
threatsiot ideceaseds in. caSeSrOtsaneiaee eer eee eee 122, 142 
Hostility of witness : 
ground, for leading questions -...3e. aonemenun eae eee 561 


impeachment byashowin eee else eee = 
Husband ane 


AGMISSIONS DY Baa ou wee cers Moenar ie leerepe eee ee 


Ls. Dene coo SOR 
as witness to privileged communications ............... 475 
_ (see, also, Privileged communications) Po 
incompetency of, as witness at common law ........... 454, 508 
INOS MONDO LN OKAUMD 3 5 Gabon oo neeuanoxocccas ; 510 
As uesens ih bes 
AS DASISeLOMexXpPeRtavresLlInoniy ua aeey tienen iene 
Tents p y Rivepefereterereter cee Pe ener eee 529 
of 
parties 
proved by 
Opinion evidences wane cia 
parol evidence ..... eee tem Gis ee re 
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person, presumed from identity of name ............... 93 
subject matter requisite to admission of former testimony 342 
things found as result of voluntary confession .......... 404 
Gs VSO FAST eVROLONE OES oho do Seah aa bmoeio apo OO ee 155 


Illegality of consideration 
(see Consideration) 


Illegitimacy 
nediereerdeclarationsras:DLoo tO tern einen : 261, 263 
Illiteracy of witness 
Sroundetornleadingeequestl onsite aie errr ieee 562 
Immunity 
as affecting privilege against self-incrimination ........... 606 
COnLessioneinducedmbyspLOMISeTOtia sanction oer 396, 399 
Impeachment 
meee OPPOUCHt:SECASCLDY ass ucicierecorten hele See ater eisie: oes oeeanrer(e 570 
Co) 
account books under Shop Book Rule .................. 278 
ACCOUNTS CA LeCimeetrete tie Etre are deie er feria ti usiovecaovate e.Ge ous eke 865 
ACODCECmawil CITCS Sane erate ieteeee hs crates fac te aie on as skroysutens wie tomen ec 594 
adverse party when called as own witness .............. 590 
CONLESSIOM Gears Narre etie ents a ct es eid ale t ene ner uaieiemarerere koe a sere 410 
Gyinoedeclarationimecrn : cracker ee aero cee ean seee reco 314, 315 
opponent’s witness by showing 
CONVACKIONS OLACHIMNG Maite era reece 461, 571, 584, 585 
actual conviction alone admissible .................. 584 
Mmethodlotsprooh Olea. celeslogasey leike ms sutetaye cielo tee 585 
suspended sentence immaterial to .................. 584 
violations of local ordinances excluded .............. 584 
general bad reputation for truth and veracity ..571—574, 602 
Specificninstances! excludedian- acer seein ner 573, 576 
time Otereputationes..- «since ee + oor ctor oer care 575 
VELA CIV E ODLYVRCONSICELEC arse oie chattel enetetsr rele crere 574 
VM OMINIE VaiCOSUik yu LOmen ncn sete cccle crea) tater ofemee cree cee 572, 596 
hostilityeebias, Oreinterest=-tac s/s emer ence 571, 581-5838 
DriberveasayLOOLaOttearresis ssc ee totrnt tomes eters sla «ahs 581 
discretion of court as to extent of examination to show 582 
LECeOreserviCesuas pPLOOt Of v.yactncratelorr-ieiesisisie ator 581 
foundatronmunnecessaty: LO) SO warereiter sie este aire ate 583 
interest of witness always admissible ........... 462, 581 
IMC LMOME Om VOO la Olemeters secre meena ieneee eter tee ene ai oah esos 581 


immoral or criminal conduct on cross-examination 
566, 568, 571, 576-578 


refusal to answer on ground of disgrace .......... 610 
SCOPE) OLSeROGSECXAIMINATION Me ighedalsateteieieyas cei a iehc. ele cles 57 
CSIs MINEO Oy Cobban USaradvocdacnocc toned made o OF 578 
MIMLLEAs CORVETACILYatelernetis she al olous Mere oo 315 s)e20 eueioie atsiere 577 
Specific offenses admissible ~ ia. 2.5-5- 062+: 576, 602 
INCONSISteN Tt StALENIEMUSt ccs aehe ee) ets ee sees os 571, 579, 580 
admission of witness sufficient proof of writing .... 580 
Best Evadence: Rulesapplicable to: jse- ..-..0 sch nneeter 580 
GEPOSILIOMNAS BDASIGHLOL Ader Wonder shr ere, nlc. cnso cusnore tal eeem tele 580 
evidence of good reputation inadmissible in rebuttal 596 
EXCEPDUMONF EP ALCVRASMWEUMESS cil erene cierasiens cue aann eh monterey 580 
TOUT ATLOMENCCESSAN Ya LOls my aeicie i iel-iels sie esienetiene cee 580 


may be oral or written ..,,-.-.+-+eee- Ne 579 


518 INDEX 


(NUMBERS REFER TO SECTIONS) 


INTOXICATION, IIMECSS yas wie le cialeretensiel oe elottieesnolamennt> 571, 586 
at time of occurrences or of testimony .............. 586 
own witness 
contradiction possible by other witnesses ..........-.-. 587 
Credibility of poreyury, arr. )ents cistern ets tReet 587 
definition’ Of SOW WAtNeESSso sheteerter ene cieh stoke Reenter 593 
inadmissible by showing 
hostilitya Dias mor Interests erste itetenets sacl ae rate 587, 591 
inconsistent statements inadmissible ............. 591 
leading questions admissible ....................- 591 
self-contradictory statements .............. 587, 589-591 
denial as to binding on examiner ................. 589 
exception: adverse party called as own witness .... 590 
interrogation as to, possible to 
refresh’ recollection ..c sis-5.s oducts cio oe levels sycloke eneners 589 
TEMOVEsINCONSISLENCIES: \y4y- eteneneyeloiens| o ceseel)letenstet stone 589 
unworthiness ofsbelieh ie sen. <1 slender oe remeciener 587, 588 
bad reputation for veracity excluded ............. 588 
conviction OL crime excluded y.).4s- eee eee ee 588 
general character evidence excluded .............. 588 
specific acts of misconduct excluded .............. 588 
ordinarily notsallowedm spaces 5538, 587, 593 
exception: compulsory or necessary witness ........ 592 
sustaining impeached witness 
bysevidencetot ood reputationye eerie ein 596 
qualiticationsvor withess aiding In. eee] ae ee 596 
reputting evaidencesdefined =. miele sie eoeiem eter 595 
VETCICHMDY: JULOM Mex. Uinta seen tS Cees casera 473 
Incapacity 
eee also, Mental condition) 
(0) 
child =totcommiticnimesy re eeriaecie ar ee ie eee 56, 67 
defendantachargedawithira penser ieee iii rere nite 106 
Incest 
character sevidencesinadmissiolewiniueryiern minnie ieee 231. 
Incompetency 
of 
evidence, objection. because Of merenceeieeie selene 611-6138 
(see, also, Objection) 
witness 
(see Competency under Witness) 
Indictment 
evidence of inadmissible to impeach witness .............. 584 
plea: of oilty totais eect ete cee nee eee eee 406 
In extremis 
dying declaration made by declarant .................. 304, 305 
Infancy 
as affecting competency of witness ................-... 456, 459 
burdensof proving Ses veces ies eee ne eee 188 
eflect ol ‘suandianicseadinissio neonate iret 374 
pedigree declaration inadmissible to establish defense of ... 261 
Innocence 


presumption of in criminal cases ....... 57, 69, 75, 95, 1146, 150 
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Insanity 
(see, also, Mental condition; Sanity) 
as affecting 


COMpetency OLeWwItheSSmme cic stock aes ee 454, 457, 458 

credibilitywotewitnessaememrrm eee te rie toe isis coe cies 458 
pyres ObsPLOVANS INE CASegOheSUICIde my eerie acl cts 90 
oO 

accusedmingcriminalecaseae emcees ca netics coe eee os 91 


declarant as affecting admissibility of 
declaration concerning matters of public or general 


ANCEROSED Mca n ec dees cotrene te ane ate ciate ete ero me rere eT eT 324 
pedigree cdeclarationics maiz: «sc < aesic Sere oe saree ee ee 258 
entrant 
as affecting proof under Shop Book Rule ............ rafal 
or informant as affecting proof of entry in regular 
COUTSCPOL PDUSINESS) A188) 2 hes sic ae ois so 5ye becdisles a Wamarneene 286 
SUbSCLIbin SeWALNESSmeery hovers reece < etsisieie finns crestor 661, 663 
witness as grounds for admission of former testimony ... 341 
witness understanding obligations of oath .............. 458 
statutory disqualification of witness against one afflicted 
SUVA lates sofa ae togetley atosterie ot auc: cicicas anlogeocarel a etote srcteres tue recale ocayever ens 462-471 


(see, also, Witness) 
Inscribed chattel 


Applucationnot best Evidence s Rules LOmer <i spers detec osetia: 208 
Inspection by jury 
WHOM ALLO Wed Mearevet ova re enetel vokarseste siete eat atoes Sap Oe eTNE teh de bieneionins 96-110 
(see, also, Real evidence) 
Instruments 
(see, also, Document) 
ACKNOWIEd SIMEM tOLe feretcts onc nacre cusveuniotel sictena ra eletmete iialeteieee vo ctotene 645 
(see, also, Acknowledgment) 
AsPaNClentGdOCUMeENLS ne nc cae hesteieteistercr eset cuore arene ier cece 
duetexecution Ol DKeSUINed: ces cevaeerie dopeeiate cine er ie 88, 642, 644 
negotiable 


(see Negotiable instrument) 
under seal 


PALO MOGI CATION Ofer acttkie nee «Gre eae erseusteyslahexsiisse tune 440 
LCS P LIONS AS CO Meee storie ceustorns isles vse tuave sada: ces cious lene 56 
MNStaMpeda AdMaTSSIDIUtysOl manent remereteta eis eee Fete cle rates 677 
Insurance policy 
HUndenvoraproo tain ACHONS ONws ce as tise eelerere is «i « «cr eteceetene 175 
privileged communications in cases involving .......... 501, 504 
Intent 
Cetin died Meataehete craic er etetere ae shale Mae ae oe bale edie tae diene 148 
EvIGencedeby.CONGUCE ar aiseitenvecness estes ote * Gore oun mpetetenent 141 
OPIMIONMEVIGEN CEs AS KUO tee epee tieeie ate ers eee sole erect Cees 524] 
other crimes of similar character as proof of .............. 148 
in prosecution for 
COWMMUCTAOICIM Oars ropeterene chavo a oes Heise aio, gsh ohoey anole netee nen semen et 150 
POW DEM Maree a ere Revere eo ene) 05m Grape « oe otis ode tatm olden cred ape reets 149 
obtaining property by false representations ........... 151 
possession or receipt of stolen goods ................. 152 
Intention 


course of dealing as proof of ........, aveene tee ONO see. sheen 140 
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declaration of, 


ENS ENA S IVES Tone EKAE CLIN Guonucecodoood sc ID DOG roo BES 8385 

exception) to, HearsayUleme career eietereiiet terete rte a 254 

WHET LAGCINISSID Orpcrabiccce oie « « clellyeyscece notes imiene con Ren-r meee Reon: 335 
expression) Of, nOb aneadimMiSslOme ci etkatens elidel irene tree 367 
of 

natural consequence of act, presumed ................ 60, 61 

testator governing interpretation of will ................ 449 
witness competent to testify as to OWN ............2++ee0es 5241 

Interest 

declarations against interest embracing proprietary as well 

aS PECUNIATY |. eis o.-1aie care nen +) ch ee ee eerie 296 
defined within meaning of C. P. A. sec. 347 .......... 464, 471 
of switness alwayseadmiSsiple eer tiaseir- eis ieee inet ree 581 
release of, not necessarily removing disqualification of 

WAtTNESS os sig oie shel oy svcieier a gttere tate Vax ete ete Rous ie sotn aise eee cron 464 


Interested witness 
(see Interested under Wrtness) 


Interpretation 
circumstances surrounding a writing as aid to......... 444, 449 
Custom Ors Usage tolaldas caves ete cette nine ee ents 445 
of meaning of words by parol evidence .................- 442 
Interpreter 
confession smadenthrovuoh memserieencmmscr miki cinerea enero 414 
oath administered to 29: c sat meuc osseous acer ron Ice 554 
when used in examination of witness ...................-. 554 
WNOLINAY: DEN a5 « ciesceototeiherc as seoees tone Neem ene ty cea toe ee omen ae 554 
Intestacy 
PLESUMp HOM TOL, Here ce wereestns toe Serene ee eee 71 
Intestate, declaration of 
OS) LV LUIS ON BYRNE SHAS sosovodnocconucnadasoodun Gees 388 
Intoxication 
contession:made under influence of ............+s-+e«0s- 410 
impeachment of witness by showing .................. 571, 586 
Opinion .evidencesasetom.meascen oe ee er ear eee 524h, 526 
testimonyawhile:witnesshin stateronmenen ie sere eeneeneeeen 460 
Irrelevant evidence 
efine digste enc 'sioats wleetneds ore qi pains RACINE ee en ee 4 
objections*toy. awk os dceec ec ohiens See ee 611-618 
(see, also, Objection) 
Joint debtors 
admissions of oneras atiectingy therrest ascents 380 
Joint liability 
not-nececsarily involving agency ans eerie ieee eee 380 
Judge 
(see, also, Discretion of court; Province of judge and jury) 
as witness tom former. testinoniya seer ei eer eee 845 
competency of as witness, generally ...................00. 472 


discretion of 

(see Discretion of court) 
leading questions! bYccnmass omen ee ee ee eer eer eee 564 
matters determined by 

(see Province of judge and jury) 
private knowledge of ..... Sait on 
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refreshing recollection of 
(see Refreshing recollection of court) 


Judgment 
reversed as based on testimony 
contrary vo naturalsphy sical laws wess ser roccceet slates eve 39 
Judicial notice 
agreed statement of facts subordinate to ...............00- 11 
appellate tcourt’s Exercise ol ie sii. se Seen ek ts ae 13 
ClaSSificatiOMmOl ie cae tte trisalracesetsavern Svea Re area tes 3 iLe( 
IMACCCES MOL BLA Wis cies. eveieio cree e peiacs apaucderoun suse. eie amt eben ieseree: cies 18-25 
MMATCCTSCOLRLACE series sroka cuaterere fore. Sees oro Manek meee reusiate staat 25-50 
COMMONEKMOWLEd Tease OASIS! Olamereesrete tebe teraciale teeters DLO y Lo 
CL efi edge weices rere ice tesa ns ein le Cle geled soloed wisi wide wicie aaa soy 8 
CLASHICTE VOL Saryatereicre cc teeaen ers Nicene SI ae eas Oe Ge Lanois 51 
CVAGENCE UNH ECESSALY LON PLOVE aieicreerey cee tere cl eteisl ate icra eel es 7 
nobeusedtas-aidstos pleading te ck1s sone siete s ate she mete eheieene alccre 52 
NANO LPN 2 Ley OUL OS Rite Cuceeee O ca YI pea Roe TRC RRC EME Ne Cee Lee ea Ti ETE 52 
FOVCISAE LA Wiaberaeteter Give letGeara enero tre ie wie ler tie ae remael al si Ohenees 20, 633 
IMUNLEIpPAlTOLGINAN CES aiavesieka ate cuewere ie tain bebe waee! pve: 24, 632 
excepty News VOrksiCity as. ch crasclior seers tee seluae tienen 25 
DTIVAbEUSEALULESIen era cirec ele sean ee Oh aon snake wituake Oise ss utero 23, 6381 
Drivatesacts- of Coneressa.. rmiecrs crc mtice ar scleieiie we eeacs 23 
of facts 
FOP MCOUL CBr tate ever laiehs oueie musre kee re em ol ace cl eusy suvioee eicereeceay cusiete 195 
MOtMEeEASUTE LOL titers tomers chs seers oats eens is leone sieve 14 
private knowledge inconsequential .................-000- 90 
SUDIectsrolse SENECA a yp terme ee ces eocis whale arcade 6 6 ci cleve arene aie oe 15 
taken of 
AD DLEVA A GLON Sister taper cricis cette ca ahee oe coer e eae eras stale eerelt« 50 
FWA: Sobek cca MMA owe GCN er OPC ICR RIE ETOP EE MENTOR RRC UEP nee eer 39 
CENSUSHStATISHICS er. overs ie iste roel: sun. here ci suere ewe overs es ct) GH 
commonobelief: of Peopler «cc cictet oo.s cles eketors olor are 1s cuecie ave 43 
COMpPUtaviONnmole UMMGUM vty: ences Setiee eee cre oe cree 38 
ConstitutionnofeUnitedsstalesmanrremeits sa ten ae tere 21 
course of 
API CUlCULGm ore sues icycer he usiener TES oreh cutie) cic el teirave ayferl ocd vee 36, 44 
LUREH RUE Ee ENG OMS oxcece och es DROP IEICE ADIGE OR PERCE OT ACID MORRIS acre 34 
SCASONSID sleiete cic orc cys ror sre. a reileleerecsroiss easy Sie o) asi 6 «eisai sols foe aeons 8 
Gepartmentsnotscovernment cern c orice set. te PA TM py PX 74) 
SlECHON OL NONMICETS ears 5 ore sicust si.c0s)iols arstsrs oceeholeie Stel ores seCoiay el seg 31 
existence ols foreign: SOVeEENIMENtS tae aeleciers siecle se cee or enero 38 
La LeSmemreceaee ee reel coir ceNsin eT ce lene are eons 6 lal ee aneheanelS 50 
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LAWS OPEN ACUTE) etre are 5.40 2A Fis eats aloo ohea sc eietemtetenye tees exe 34 
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Dhrasesy meamingewodt me -ey- cles leretel need lenovo tete tet rR Manet r 50 
TOME Chivas tO 6 oko comataomonoonouuodoodco eS yaa cOdO o 32 
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sigpnaturesPot Omicials eyrgere-eeieickereitetoreretcrsterorreiet 30, 617, 622 
travels distancerand  timelotesrrwactier tent aat terete 47 
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uncontroverted evidence not precluding .................. 1 

Judicial records 

method tof prootcof =e Joacige nine oe ee cere a oe 623, 626-630 

(see, also, Public records) 
Jurisdiction 


absence from, of 
declarant in declarations 


against ANterests .. geenicters cee ats octet no rears aaa 295 
concerning matters of public or general interest ...... 824 
regarding ‘pedigree’. mt cacte. noe ose renee 258 
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want of, as affecting admission of former testimony ....... 348 
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as witness 
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private knowledge vofin. cas cies tvs Sage een on ie ere eee ae 10 
testimony of as to proceedings in jury room .............. 473 
use of senses by, where real evidence involved ............ ou 
Jury 
charges to 


(see Charging the jury) 
inspection by 

(see Inspection under Real evidence) 
matters determined by 

(see Province of judge and jury) 


verdict of, not ampeaehablel bya cores: cme iyeieeee aieeeane ne 473 
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MOLOLICUY Asster st rerierere te one cents see co aes ere eee ote Siew e's weld 9 
COmMON,,.aAS Asis Of judicial NOLICe).. a. es ee cie so Ve exe 9, 10 
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Labor law 
burden of proof in negligence cases under ................ 182 
Latent ambiguity 
CLOTITIC CMe te as x mer Ray he ORANG IS, cake OPN ole: euoterede eee reue's Sess 447 
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Law 
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other utterances as evidence of malice ................... 156 
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judicial noticesas tospropenrtlecno lar mirror ieieiree 10 
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(see, also, Insanity) 
statutory disqualification as affecting testimony against 462, 466 
(see, also, Interested under Witness) 
testimony of, at former trial as affecting statutory dis- 


qualification of witnessansc- cicero 468 
Magistrate, examination before 
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LRSCHIPUONT ON ering. as eVidenCcerOlan a ciacriccns seer wee os 2638 
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PAO HAVere” FONE unieetecits OCHS ONO Od ace Ate Ea nols Sk cere ere 164 
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OUOS OUNCES HS Sllyeea Ge oegnn oooh Oyo OdOUb Ow OO ues 328 
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accuracy guaranteed by witness .................. 546, 548 
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eredibility*of witnessine. semis aiscuestoer omer inte cerns 458, 586 
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Mixed question of law and fact 
determinations pVacourt sande Ulva -iaev. sts sec ete cree ecls 196 
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declarations against interest as affecting right of action for 296 
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(see Fires) 
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Notatospbesacknowled Ped cane ocs wr erotees eee eters i eden eene 645 
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ATCO Tae ameha cetera caer aee regsate SORE Coole sat eI ney are Meee er ett 446 
New York City ordinance 
judicial anotice sof Wienacht a oor eee 25, 6382 
Newspaper 
Hearsay nulezapplicablestomeranesciemcrtrt ici einer 671 
DULPOSeS or whicheadmissible meme ecient eet 671 
quotations to prove market value .................... 338, 671 
recollectionsot witness: retreshed mb yarns meaner eres 545 
Nominal party 
AAMUISSIONS, Dy = tee ijas ces crore ra ete ere a ere rote eee Sara Gtetavebe rgverane 374 
Non-judicial records 
method of proof Of cisco. cite ee eae eee 626-654 
(see, also, Public records) 
Non-payment 
burden of proof. in “allegations tof Pcs ace ce ee eee 181 


Non-residence 


of witness, as grounds for admission of former testimony .. 341 
Notary public 


certificate of, as evidence of due presentment, or protest .. 654 

= records of, admissible when testimony unavailable ..... 287, 654 
otice 

Best Evidence Rule inapplicable to ...................... 210 

ORCC PULOM ites ke: anc eee cel suarar tres tecee ieee Rene 210 
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to produce writing 
(see Secondary evidence) 


Notoriety 
(see Common knowledge) 
Oath 
administered mtosinberpreter mentees scien air crea ere eos 554 
based@on-relipious@belicke ete cries ae oe einen eee 455 
OLeN St eVete ben rekepr ar panirss cath 8 aria ea ROR tra 3 eae hin TRS. eer 455 
AMVCIVAlaAnN dcr aly CASES fens scsi air ot ete eee oer teete 456 
lack of, ground for excluding hearsay evidence ........ 240, 241 
rehigioustbelick acvairecting. aaa co Seeks Seca ete cers re meen 455 
VALUE MO Tete tre see eects cisfele. « ositis « Ste fora Suse «love valle a stee sis mlonons ae 241 
IWAIV.ETAOL Mer Faye atc tie nore ecc este eb se slecie sialete sisi als eo eats Gast. ere rauelels 456 
Objection 
evidence excluded because of general ..............2+-008- 612 
EXCePUONsENecessany. Mead GitlOn stOmevectcrs eos cleus wre cores ore 613 
WaIvVerr Or -eExceptioni ay... 1 a eerie nine a ceioiow ao ee ee ae 613 
PEGOTTIN Ob cre ches sretatehorsyare ie che oats ersveneys! Ses aaisedety 258 SheToiese ise oa ee 612 
INCOMPEtLENCy mNSUllICIeNt, LO SUStATIIN =. yess aie ciccine tiers oie eke 611 
Specinicweroundsor,. tombe, mentioned) wm). cvaccier ie eieeiein seeks 612 
TIME OLS MAKING” weve wteleis sieve) occ elo deeoraleyeve stehy shale shoe's atet'st werebe 611 
to testimony 
involving privilege against self-incrimination ........... 608 
of 
personal transaction with deceased or lunatic ...... 469, 470 
privileged communications between 
attorneyeandaclieit carrer ttesats cit circyetes te ienche erent stern 482 
husbandsand twite@sce sc renracee 6 reese clic ace oe 317 
physician and patients ac eis ne 6 miei 501, 504, 505 
WiItNeSShaAbMOLIMeTLCrIalw suc. c Aten ea «ce eee aes Ae ewes io 347 
WAV CIOL eee slates cits. eim cue tieuere Msteeys oral etieins ole aye ieters so uisterstes 3 611 
WIOmLOMMAKE | mcntsierele cies srchacie ote Ae, deco RSIS eiatis sus oe ate sally 611 
Offer 
incompetent as proof of value of property ................ 338 
of compromise, not admission of liability .................. 366 
Open and close 
riohtecosmcidentalatowDUSINeSS Ole PYLOOL cinesiac «est a6 cee > 180 
Opinion 
EXPLESSLONMOL ENOL ACIMIGSION rc teisioersterciancs<\ sis <Jiv.sis spo.cee cise 367 
Opinion evidence 
MACMISSIDLeMASMPCHELAlS TUL .yetsieteyele > Ante) s cress sl savels slates 521 
EXCEDUIONS mate tact nerieee sterner iefersre io. cictar <= cae s nicrareeteteten 522 
of expert witness 
admissible when qualifications met ........:...2..ssec.: 528 
CUCSUIONM TORE COUNG totter stetele eer cle oie indojacecs eerste herons 195, 528 
applicable toy tworclasses!OL) CASES are 0 fe wry ois le -roler eter eel 527 
Hypotnetical question as: basis Lor)... .1..-)eioelctelelraieneeels 529 
inadmissible 
as to 
INGLES sO fe CASE ws creer o csarsterore 's/stolsker el Not ae etehonenek Omens Te OeT ac 535 
speculative: CONSCQUeNICESar. <sia . lleqeeerr cuentas rMelaeraory) ere 530 
when jury able to draw inference from facts .......... 527 
on matters involving knowledge of 
ANGSTY PUIG feeh sso atah cro atonal weer Net rotonetehid Weber cnenerctene ks aver lels: 533 


Tene heal oil ern ceseoence tod Ou d0t.0GU.0 Guveotly Lick soaethaG 5381, 532 
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MECICING. > ah ck ols. 8-6 Ghdsee SAD AM aicbe oes eer ae enon aer ne 58 

[ATA GMLBIKeR wesw soeagagde qancooonsoncUcooo ay SoosESoe 531 

value of property and services ......... 139, 388, 524n, 528 
Sallll enol Ciuehy BE WHI OF codcosanconboccsooes 523, 526, 527 
SOULCELOL KNOWled SemLOrNe e.edekereicih henner eC rr 528 


of ordinary witness 
admissible as to 


color, light; darkness: t2.c.cckonrsan ctw uesnenat ese 524a, 526 
estimatedgage Of PeLSON. 1 cits eters ener 524k, 526 
generalephysicaleconditiongeece ieee eer eek 524d, 526 


genuineness of handwriting, after foundation laid 
5240) 526, 531, 532 


identification by voice, after foundation laid .......... 524f 
identity fand: likeneSSi u.c5.cos otemsinen Seinen a saoeeaare 524e, 526 
INtOXICATION % Ghee eushens Oe OL Eee 524h, 526 
MOOG OL Persons Piss hereby se jnceas aes CRs 524c, 526 
own intent or-belletaey. 2c ccctis oe suectdeh casera eeenetedeie tered 5241 
OWnerShIp TOL spropercya ac erie ecto kod eiensteteaeter 5241 
PERACOMENL LP AA OKVNA! CONCOMKCE sconooedasuessanececens 524m 
resemblanicerofstOOtprintisure restr teri reenter nee eae 524g 
speed of trains and other vehicles, after foundation 
TAU GAe drsts chet taunchtrettre) Oe cces osaieaa cer Some cing amen Ror pea 524j, 526 
tastes smell, touchig=iacic: scm tesinet mince ener oom 524b 
value of property and services, after foundation laid .. 524n 
weight... SIZE; QUANTITY ernecins eae) tele cine renee iets 524a, 526 
common, ordinary knowledge as basis of ............ 523, 526 
general foundation, for 2... verte «tere oe oe occ sieuelssuepasesyete iets 523 
inadmissible to show 
WINX NOTN [NMS IOSITONS Coosascoscoucgcsobcunsaceuus 524¢ 
amount of damages sustained by witness ............. 524n 
genuineness of handwriting if knowledge gained post 
EET OR DOLON OAC PTO CIO SOOO oe OO ae oe ODS 5240 
intent. motive welleh olan Otnermerrerieid stn ieueener ernie 5241 
speculative value of property or services ............ 524n 
negative inferences, when admissible as ................ 525 
on handwriting, difference in qualifications of ordinary and 
EX Pett WIGNESSES® ..0% neki 4 ooen0 oe. sen hofeeietnieneketeasuene orcas rene 5382 
Order of proof 
at trial 
CIGIRENO NAIA Wate COWNRE oscoacucosoovoceguoouasode 587, 568 
general rule: aso ton? ne scenes hates ee oncien in RRR eee 537 
in laying foundation for secondary evidence .............. 236 
Ordinances 
NOW: PLOVE «opiates vs ics Daag qicuebedaateleyay seekers ne rear 24, 6382 
judicial motice notstakenotryaracrcicctelers reir creer 24, 682 
exceptions Of News ViOrke Cit varcri. terete aie iertereer neces 25, 682 
violation of, inadmissible to impeach witness .............. 584 
Original writings 
Bests Hvidence: Rulesapplicablettomearcme same cecil 209 
MEHMEM, ta seusPasls jasdeusselbencs schuele AAP SLse ORs oe ae eee eee valli 
Other crimes 
as affecting’ competency of witness ..:...5..-.6.+0. neces 454, 461 
as proof o 
INGEN G «6.55 36, ans acatcsouecoaca, opel a denseedetnte eased ey deere Eater ete 148 
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contvainedsingconteGSsionsiemra re + ae ace ir Oe eereero ate lec 409 
credibility of witness affected by conviction of ............. 461 
ereriengll Table BAS Wey EXONS NAVIGLE ohoaugdadcomooudmnbeone 146 
to 
nevativermistaker Orsaccldentburie. etme veces cece & 153 
LOVE HGeNCIG yieeine verotaset: Ree wees rae eve ree oer Tre ose a 155 
showsbadmeharacter! otaccusedim. .. cna same ee te es ial 
Showacommoneplansorsschemen... ae cee ce ei 154 
Ownership 
OVINTONREVIGENCELASKLOaeteeceacpercic ete: shotee telat ceacM emanate tarot 524i 
presumpvionsot. trom: POSsession) =... oe sisce cance ree ets 76 
Pain and suffering, declarations of 
EXCEPLIONMC OM CAVSA VER ULE Mewes auienctts Cetera apes ate ace sreneae oe he ee 254 
HumibationssonesiMeNe we VOrkercn sophie ee cate eeieecs 334 
narrative statements, when admissible as ................. 334 
need not be made ante litem motam ...............60e20-: 334 
spontaneous utterances admissible as ...............-000- 334 
Parol Evidence Rule 
applicable only between parties to writing ................ 452 
application of, to 
Dile Lal Adin gwar icc carrie che ce eie eee cece wets 436 
Capacktyainuwhichepersonmacts! ams <cieter eta ne siete? circ 446 
circumstances surrounding a writing .............. 444, 449 
collateral moralmagreementse. cys se) soca: 5 oe cise ae 437 
CONGITIONAIRAELIVEN Ys eee a teree er eree s are Se eee a cae eee 426, 431 
CONSIDErATIONM sete teen She Heese eee cals aus weil ee sere oe 426, 427 
Contractssund erssealet st catinescawctewieet oich emenctenat Sven nseeersveme mene ter 440 
CUSTOMS 52 Sraucraie og Sreiteavensiw ik raGS. Semutare abevioner ch arone wie ie lomwalee ohene 445 
GAaterornimstiGMent ms srcseis rere tere ciara. sane ele on chee Severe ene 438 
delivery of deed upon oral condition .................-.. 431 
UU OSSipear twat enede coe tear aie is snes Seance oe yaisiow ade. eenarepenapap eos 426, 428 
MAUS eye che aueta ecole e ws eee oe Stel Giehe Cis dim tomneeie sera 426, 428 
LULU w CONTINGENCIES 1.25 Cicne is, cisuevere'e, sare = cise aeronoe euetes hremicte 431 
PEMMINEN ESS SOL \CONSETIC. patente, «cs: = =! cate) conse ereee se einen 426, 428 
identification of 
LEGA TCES) ree oe ara sara toa as) o shee ore nia alse Setege TA eee et one os 450 
DA LUISS MeN ey Netra cuckeceraicler sce exe oliots= co Ser etaweln & Garth saints s sucae 446 
PBOP SREY aw are.ctenct cdelene seteve oo) 8 els eso he raiistouten oss Seca ow sie. ese 451 
(lesalitvronesubyectamatter jay. sci sepnsitles cus 6 co 426, 429 
ITICOMPLEten WITNESS: as sie renee ais caine ws oie led a snc 432-435 
LADUESHTONREUAME COLAY CORE KODHOIS Beta oy orig Bavao.n.6 catone <cl oeean 442, 443 
NALeN BAITS UME) cage ctevenene sree. sia tauele sie se, idtole ahsrsneln avererene 447 
levaleimi Diu CAtONGme tre wert re teers tis le oscuenre 423, 424 
MALerial eAlLLeLALION sucess savas Kereta ute eoearods chaise ois her . .426, 430 
FV CIMO LAIN UTI seoterere rec cebal ewes Rete eis ce e/ai love er suid s soeeeredee 434 
SPAKE CED Be Avs pach ere 8 PPM SPOON G lees S Pai STO ERE DONE: 426, 428 
MAteNtM AMI OUILIES merrretreie crise mits Sensis «cls ef a terete 448 
DAVMCLAUN CET AICONULA CU tacts of noch te trerette eae 421, 423, 439 
PELLOLIMANCELOLICOMUACE soi an-1terus element Siboreiate seterrer eer emarane 439 
MlACETOINEXCCULIONNON al MSTEUIMEN UI. croreis)sl-ietderede elersierevenenertcts 438 
MECEL PLS merece estotetee ces esclouoveoke te icin opoucle a.csexe (orci oieleaete eae Rene 435 
HElLAtONSHIDEOPRPALUIES s slan svete ticilors oieters Ciecatate ate tes pete 446 
CAGES Ort USO) (ORO, anoondoamooabanusHacudobocgonc 433 


Statute of Frauds 
executed oral modification of contract within ......... 441 
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memorandum of contract within .......... endl Willers lect 424 
modification as substitute for contract within .......... 441 
Modification Of COMbraACT swaAliiliiy we wretere ie oeeetele eet cieys se 446 
total rescission of contract within .................... 441 
subsequent agreements 
Contracts: under seals sn sharers che eit iei ete eee creeenenn nels 440 
SIM PlSs CONTACTS a crew chode tots ate alone chet st oheeane tential 439 
echnical texins semis: cuileucr sede leneke et see tl teketet eter ieee Kol 443 
UNNGKUMTANES Sao cgooueaonson cos oovuccsdoocdgadoe 426, 428 
Wht x MPROmion pec SOCIO OOO OOO od Ob Kaeo doo wc SOORC 445 
Validity, Of CONULACT, a.) seiner eens cabot torte eer rate 426-431 
WATPANTICS 4c reco o.5Gyn wooo leisy suers lanier spikes MMU ues emote teres mein 433 
wills 
CONSELUCTION OF Gye nvke os. tani Resi s hel eee er ane 449 
identitication of lepatee; property. ..-i)1-1-l-eee oe 450, 451 
insertion of words: in blankespacesi..siscas-ieesrioenrisielsiens 449 
testator’s statements regarding intention ............. 449 
GefNGd” ag Soc kro Seeds wero aa ehetete ot Chase Ola) ave losis aan Re cee es 420 
gst (0) ODO) Ciera noel Meee ren mT OMENS GOO OO OO Cd 422 
Pardon 
as affecting privilege against self-incrimination ........... 606 
Parent 
AGCIMTSSTON DY. 5.056 caa;5. vs araryel s WSR GPSS Notes bokcesies shells teehee dems sw Renee ents 892 
Parties 
OMISSIONS. Of % csc stats eck acssry ayes @ ward es SINS Oo Stl, S12 
COSPATHIES 5 aycis yal, aoe eo eke mie peneas ouetone aus Sao aR nCESE 872, 373 
TTOINUITV EA es esos ot seus Gr nyfoste vous. Youih’s: autal os ouevaa ser SER Ciel ESS Mee SEN Re 3874 
realiparty dn INCENESt a sep saieeusrevete chem tei elcereree st oueaaeenea tenet 376 
cannot» bevexcluded mfroms count sroomureme teeta ere 540 
competencystor testify Undersstacuit merce ei teieretteitieienereneneieneiete 462 
disqualification of, as witnesses at common law ........ 454, 462 
AUOTULT Ye" OL ars 4.45 core ae Saveyes Siskel ¢_evererch Ravers eeh avec tee N AL Re rE 3438, 446 


impeachment of 
(see Impeachment) 
interest of 
(see Interested under Witness) 
no foundation necessary to show self-contradictory state- 


MEMES OL; -ae. reensiapnei ces ss ayaa oral rarer s, warakore ate aera RTE re 580 

. Partners 

AdMISSIONS Ofc. say see sy. cere tse el ater a eee 381 

ASTASENES parce ae Sree, ss custoneireleese ustane tev reiehs ee ie reue ie vorcin ron Rene ee emer 381 
Patent ambiguity 

COMME G LS. et eoiscterdeelg ane ha Sa. © stale euseaeten ts eee Sete eee: 448 

iRerolmuividencesRulesapplicable tomes tee miie cere et iene 448 
Patient 

privileged scommunicationmbysuereciere nearer rer iereerereeeeete AT5 


(see, also, Privileged communications) 


testimony of medical expert as to condition of ............ 5380 
Payment 
burden: of. PYOVIN PG roc a/e saci toe catoleroraee lone) erie Tee ene 181 
evidence of wealth inadmissible to raise presumption of 
PAYMEINE: ¢.oers, crsketauenchoverete ne ebee re Sis rede oe eR CREE nen eee ee 135 
lackio& pecuniaryeamesns Of, adimiccib tone seen eiree erin 135 
parol evidence to prove extension of time of .............. 439 


provable by parol irrespective of receipt ...............-.- 210 
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Pedigree declarations 


absence of declarant from jurisdiction ................+0 258 
en C UM eee nde. ea aeietiian eesiee ok stake ene Sime Re ee ee 256 
dyingudeclarationceconstitutin gumec...cer iyi inte aires te 308 
ESSCTICIAL Se Oli pers eaters ee ore Soak a cides eens aan es ae 257-260 
declaranitism death ges ccc ior rctiieetress so tte rec teRvaree eae ater PASH, Pas 
made betoreslitization»as.4< sts ats8 ees cee. eee 257, 260 
relationship to-family in’ question ».2...s6.:s<s-e. «< 207, 259 
eExXcepuOnuLOniLearsay ule me sees sueaietice hectie eee 254, 256 
LOASOMM LOMA A ey tate bs cbs cere to Rake Sree hee er csctartiRee 6 Ae aia raeenie es 257 
POVIMANO Lies Poneteenshava ede toil lene he acces acelevals- sia auele ras c.ane arom erecaemons 263 
insanity of declarant as ground for admitting ............. 258 
knowledge of declarant not requisite to .................. 262 
mMatclverseot: PEdIOTeCebINeSSUG Mt. ee he sieleds oie sietstok © sae eres 261 
infancy as defense to contract action not proved by ...... 261 
lesitimacyor illesitimacy proved! by aewew.ss.s sees esses 261 
VEL SHG yO Larner a cacwenealcw rset tear a cctetebokcdcher atenstoncrniene aioe ooh wierd. s sce 264 
Penal law 
regarding 
birth certificates as evidence of age ..............-....- 648 
character of complainant in criminal actions ............ Al 
disqualification of witness because of conviction of crime 461 
dying declarations in cases of abortion ..............200- 308 
husband or wife as witness ........... Pe te She 510 
impeachment by proof of conviction of crime ....461, 584, 585 
INCAPACILVMOLMINLANE sCOUCOMMIC CLIMEs tore. ses eee in: 67 
IS pections coONdetemineyaACes.. 1. emmys cise cise antec ee 99 
practice: of awe withoutslicense ).. mms: 2 ot eee eee 478 
presumptions of death from absence ..................+. 79 
PLIvVALeSede COMMUNICATIONS ee teteele ithe) 1c. neers 510 
FAPSsriN,SECONG! MESTEE.7.Nevtataeisme sees cies Ve. saeeeaene oe eee ete 120 
scope of cross-examination to impeach credibility ........ 569 
Penitent 
DLiIvMeccdmeOMMUNICAON WOVarn sda ae cvarn core cles +s oieie 475 
(see, also, Privileged communications) 
Perjury 
conviction for, not rendering witness incompetent .......... 461 
grand juror competent witness in prosecution for .......... 474 
Veracityaotmaccusedmnvaction: LOL”... aisle aie hs atten « 148 
Personal property 
admissions oie LOrmerrOwnel Olervwjacris sols cicists ele lektree ss « 387 
declarations im derogation of title) tow. sc. a+ seis ae ae 296 
market value of, how proved .............. 139, 888, 524n, 528 


statutory disqualification of witness not affecting vendor of 464 
Personal Property Law 


[STREP N IDOE To) PANTER BIN WANS Ono bon ccooucd uO OOO OO DO.Or c 450 
PLESUMPCIONsASHLO! LUMELOL DAVIMCMU Ea ielere a elei-l.\e)e1+ «)elorelabenetare 85 
vendor not disqualified to testify to personal transaction with 
CECCASC CM ee thee Nest me alae Lore, sho ia) oi ds: asta erage ee 464 
Photograph 
Phil eVemakconetorst tol -exelo Pytept oe Cotte ach ICE Reece oo nico pe 672 
of 
OGY noche, Cod hivelch 455 Vee nner OAC e oe Did Coane 106 


writing as secondary evidence. ......6.......--s0-00 211, 531 
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opinion evidence as to likeness of .........++-+++: 524e, 526, 672 
purposes for which admissible .......-..--+ee+se cere cece 672 
Physical capacity 
(see Capacity) 


Physician 
as 
MMECLCAL EX Per Ura erevelors sha | overs solstice tenelet Nett -h-U-t Nel eens E een ener e 5380 
witness to privileged communication .........-.-+++++-+> 475 


(see, also, Privileged communication) 
books of account of, admissible under Shop Book Rule . .268, 272 


declarations of pain and suffering made to ................ 334 
testimony of, concerning transactions with deceased ........ 467 
Plan or scheme 
Gornchorce, ely wolsntey Or soovgdugaaaccocconoeoopeaneccoouse 141 
SHAE CALL NGON cing abn obcobonboupoouancceécns ooUMORG 141 
Other! crimes? Com SNOW cs 5 mecnaere rarer tenet Pei enone 154 
Thre cits s LOGSIOW?) seer ens ssous.cCene coc eeee ote ok ctiene ches oe ists esac en ce tee eee 142 
Plea of guilty 
(see Guilty) 
Pleading 
HUdicialunoticegnotealdetOn-setp aka ck reenter tena nee 52 
Pleadings 
NS: TRAGMTOK) HERR KeTeY Che TOMO! Goo csoooaGocn GucosGcneecac 173, 174 
WR COMMA IIKOTMIEKES BasongaodoooncuccaqucacouG 185 
OraWNMID) Chesneg ative! me.sccrcseramketise stone "0c. ter esuee eRe ee 174 
facts admitted by, constituting admissions ............. 359, 360 
impeaching witness by statements in ..................... 579 
includinganotlcestompLOdU Cue ptr erie ert teen 233 
(OUIANIVER OMnBweVoeare ey MISS Ne Sob ocococounsoeepoucoaccouce 131 
Poison 
efrectiof ons other occasions ele er ee ere 168 
KO Wled SCHR OL A ee waite eter ution site ro cyenehel sfeyeteh arate co) eae on PRT Ree 134 
Means Of PLOCUCINE Aaa rene een ee a hele MIror Tee ere eres 18 
proof of absence of mistake in administering ............. 153 
testimony 1ol, hy sicianvasstoneinect sO. fares mie apie einen 530 
Population 
judicial notice Ob sceton stat nus Wns ene eae EOC OL Ree eT 49 
Possession 
of 
fPUEtS. OF. CHIME see f sroee we ortestevel trerele Ee RS ere Sr ee Chef 
Stolen: Go0dS:,e He cty aitaie ct hey arclor ets tahe Wate ee eee 152 
Witing, defined” sass svc Sores Sen rec te ee 228 
PLesumptlonvorowNership) LLOM mnt crenata 76 
Premises 
INS pPeCtlonn ofan CRIMI sCASES canker crete eens 107 
Presumptions 
against suicide, where accident probable .................. 90 
application of, to law of sister states and foreign nations .. 92 
arising 
from 
doctrines oferesstpsdaloguiciiiney tee eae anna 94 
eH OVAE HHL CONE ENACLANES sn ocadogacadesdcisocuddoauouas 81 
refusal to obey order to produce books ................ 81 
Spoliationsof evidences iam ae werent eee 81 


withholding evidence 
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in 
COULSEVO le DUSINES Siparraerdticm cr Romr freien obi a oe wise 85 
CLASSTIUCA TI ONO files gapwetew ae ep cus paver ecole “tens ce oi vce er arenes cl ai eas” 54 
CONTICLIN Oyee mantener rears saci end Wd Shee oe Bie si dieeles 69, 95 
COUN GH OYE Sesh. AiG Bic.tho Gig OMS SIGE CRO TICES Le IEC ee 53 
evadencesunnecessary. tOpYOVG cise ctete a's 5 el tice aie e retei eee. ohe ri 
legal 
CONCIUSIVEme een recent ce crs arte Orie oie Cokes eins 55, 56, 57 
CES rECl axe es clo Whence omy RRO wd SRO CORR TAC ar CET AC 
disputable erties enc nee nee asl cite ete eis 15¢/ 
none arising 
from 
commission of crime by woman in presence of husband 73 
factathat personas deat and duinbie.. se. ee eee 458 
faluTestowcallmwitness cma ctiatas cre ee ere See 82 
RELUSAlSLOMCES Hin VarNers ees cre) ae sisi See a Me ercuece eee sites 599, 609 
USELOIMGeA dl VisWeaPOlSmetiss ree her ne ieee Sere 61 
of 


knowledge of matters of public or general interest .... 325 
of 


Huthorityofaphysicianntompracticer:. sera sere tere einer 498 
coercion by husband, common law rule .................. 73 
competencysotwitheSSes:v.css eens cider’. rsta ere eer claioe amet scciens 453 
conditional payment from giving of note ................ 87 
CONSIGETALIONN Gam os: cet See Ae nee itera eee Meets we cee 86 
COMTMUAI CO ote crste ote Mece eiaic a coo seme eyatetoie Sih see auerereiele clare a's 78 
death 
aliterssevem Years: ADSCNCE 1. 32. ee lana eine cine See mails 79 
ANMTCAlADLOPELEYs CASESAc oaks Seles ois ie seers ontaaeems erac 80 
debterromudeliverv, of checks wo. seuscuk ones ree octet ets 87 
due execution of formal instruments ............... 838, 644 
existence of common law in sister states .............. 92 
PpenuIMeness of ancient instruments: 1-1 te- ere rye ere 66 
STAN Levon Ad Verses POSSESSIOMM wien yatccot teu eteyer crete: vohens paver 59 
Suilt from possession of fruitsiof crime ~.......-. +... aah 
identity of person from identity of name ............... 93 
IMNCAPACILY MLO TCOMIMICRCTAINIC mcrae tier sale etree avers aiererel elon s 56, 67 
ATTY OC CMC OM rete, cia oes chia ehets lo srratslp.sliaa ‘cis: batslietessclevate © enema as 69, 75 
intention of natural consequences of act .............. 60, 61 
IMILESLAGY Maer aistotatl ae ccsiecsis is aie cline iy Cue Sc RIO OR REI ACC a 
jurisdiction of court of general jurisdiction ............. 65 
KNOWIEd ENOL ctNEal a Warne sie castlacicreketfevele sac vie w ele oieiast sie 63 
legitimacy amet ere st cee se ie sie ote aine ro eelarsi® © ci o evelts se etter 70 
malice ineibeleandse Slander sy.,c..\orstsel el <vcis f=.) + 4 atetelelay emia 62 
marriage 
in 9 
CLV CASES tenes se aracsists Cscttaaeelentensye jens ©o8.% & 6 0.80 vite te ane 68, 69 
CRIMIMAI CASES se auctor c Seele See eRe areas Sues oy 8 cs hee eReNeLS 69 
HU OIES DIA? 23. Ji tle Gage scott RRO I. Ca RRCE AER RECO. co Ceca 70 
SALINAS. Sip cig elon t clot we OF Ao eRIO Aa OIOAE Us oooh Gotaas 94 
non-existence of document not found in legal custody .... 653 
OWMEeTshilpPeunOMmMPOSSESSION Mc). schoo cua oirae eke niente 76 
Enno lone WAV Oh Whe Soe egocuounonuCobmoDdsocdde 56, 58 
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regularity 
ila), MwA MII aob ah .che HO deem ORONO OD COucdn ne oc GhoOGas 84 
Of judicial vor Official Tact... «.ckoniensct ier totner eels aok 64 
CHiN eM AN Alone ces SOOM OOD OU ODOC DOD EOD ODOT UGS 88 
in 
CHIMIN Al “CASES eyeeentelle ete okadere ors ee kere ole rede ete ieti erate 91 
Gruvents Qa ceecien Malcs Gobo oGOnOUGGo oceordjoooMs D0 bas 90 
Gli (A MME oogaogassbcucGoboodoodepTboneeC osouN Owe 89 
SOLVENCY Ganon e siete teRecel ole) oletel ieuekelaKceel sotalol Mer ace 72 
|) PRUs Orgs ny ay TAME CoreobeaKat GUISES Cobgadcagcoudccodow see 74 
TEDUCEADIOK.S hans ooo ieeae sore sie ole Vevenstare eae eats) sy eRe tere 57, 644 
Priest 
confession to, as privileged communication ..............+. 492 
Prima facie case 
disputable presumptions arising from .................... 57 
distinguished from burden of proof in bailment cases ...... 183 
doctrine of res) psa loguatursim nase lex eee 94 
LOW, WAL) See isos eae So eree he creo ee unete hoes vole ce oy eR eee 663 
Primary evidence 
(Reso na Veto 8 pgm R vent eat arn eR Png Picts Cicinatriee o Aralaas te Balog Seto & 218 
rules governing, inapplicable to confessions .............. 395 
Principal 
ACMMISSIONS TOL AS alLeCtingrSULCLy:e-repsiclere laine re ceerteneertenceas 382 


Private document 
(see Document) 
Privies 
(see, also, Privity of interest) ; 
as “same parties” in admission of former testimony ........ 348 
Privilege against self-incrimination 
(see Self-inecrimination) 
Privilege of accused against testifying 
(see Self-incrimination) 
Privileged communications 
between attorney and client 


address: of clicntanotnconstitutine sn eile ee 487 
advice as to crime or fraud already committed .......... 488 
agentrot clientvincludedmin=rulemoties mee wae eet 485 
attorney not within rule of when acting as 
businesssagentetonsclientyemires ecto ere eats 487 
Silojolonerraganness) wo Wall ococeanccocecuocec 483, 484, 486 
automatically soperativem arcade crake enero 480 
before and after existence of relationship .............. 479 
client or personal representatives alone to claim ........ 482 
common-law. rulers 2 hy.miaceseus rate ioe eee ee ee 476 
communication sdefinedaundersc src eee eee 485 
confidential attituderessentiallito .omeieesce sien ieee 486 
consultation with attorney of two or more clients simul- 
taneously: %i4 Setrceie ce catccndie tue sacene sree cnet remem eer oe 486 
disclosures by clientwasm Old ii ocr eter aren ean eee 486 
employees of attorney to observe .................. 476, 479 
existence and location of client’s papers not constituting .. 488 
FOTW OL Papi cc arc eee Ne chalets eae ere ace. Te ene eee 485 
friendly conversation not within protection of .......... 479 


genieral Tule: Of % sige w <6) he hapten iene ere eee 476 
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nandwriting of client. as subject of eye sejfsie e cie'e roots d,s 487 
identity of client as disclosed by attorney .............. 487 
in actions between attorney and client ................-- 490 
information from other sources not constituting ......... 485 
licensed practitioner only within rule of ................ 479 
objectionsmtondisclosure Ofer cs ae ee eo ee 482 
payment of fee immaterial to relationship .............. 479 
practicenotslawead ehined. Mieyyeyfeisis els ie Sees creroaincas srscehev sels 478 
PLESeNcesOlavhirduparcyenUllihy IOVS ewes eis hee lel eiesetee oie 486 


production by attorney of client’s papers, when compelled 487 
professional relation in reference to matter in issue, 


ESSeN tal ce ele meters tc ortecnrstee eae nis ties aaa ee hk A479, 487 
determined byacournt: seems ce oe ee oe er 195 sub. 2 
TEASONP LOLS PLOLECHONG OL cider cen she meinte clues sie eT 417 
suit pending or contemplated, not requisite to ........ 476, 479 
thirdiparties! overhearing es aac... ioee eee te eos 489 
unlawLulepuULrpOSeT ass VOIGINGy snrecic esis ciele ate ee ve ateieue etele 488 
waiver of 
byaclientronl yo mes sere cis ee ciate erase Se a weap esos 479, 483, 484 
IMEEM OC Ola aces crseecs 6 Soret compere nies sin eration Kes etyusiel se ere eeerete 483 
TION sOr moO SULVAVIN Se Clen Ga reeer rc seid cee siete 483, 484 
voluntary testimony of client equivalent to ........... 483 
between clergyman and penitent 
TON SHH EACOMINON el Aware Woh e vate axe, chap Rete rete: aI ty sue) occes avers aha enael« 491 
protected by statute when 
clergyman acts protessional year ici ele cers enaecn or 492 
determinedeby Courtine smn ct enti ee lei 195 sub. 2 
made in course of discipline of church ............... 492 
WaAlVerzOLb ya penitent, Onl yasewereu «letiale mati ett ott ciate serene 492 
between husband and wife 
applicable in civil and criminal cases ................... 510 
exception: prosecution for abandonment of child ...... 510 
A TRCOMUNON IAW? parser ot acsre ee ereie ole ie eee enter era wre See tats 508 
pusinessstalkgenopeconstituting == mista wees eae es sie s sta. 6 511 
confidential communications defined ..............00+04% 511 
effect on, of third persons overhearing ................+. 513 
ordinary conversation not constituting .................. 511 
MReschce OL mhIrd persons as allectiNnG@e. aa 4aee «ele eae es 512 
privilege belonging to both husband and wife ............ 516 
HEASOUMLOL SP LOCLECLIONG OL eon ak. <n emtoe el merci ost ha ee ee 509 
terminationlof relation notvatiecting na.-.4 062-65... 518 
voluntary delivery by spouse of letter to third party, 
MUM VINS es Wee Ae Des eeete bch ek awle ee elee swans 515 
exceptions 
DLESCNCELOLTCONUSIOMePIIaEN eT rs cities ss oro. +c elacrorcaete 515 
where third party is district attorney .............. 515 
waiver 
by 
COLIC aevite arene one Ceetciekoner sparen sic eariss recs seis wie cee eOradeuememeter one 515 
CONSCTIEIOI DOU eae rere eet Meloy toed <i<2) & 7ia(e sim eae Reman 510 
TAWMETLOMPLOPEL VOD ICCba. cisions cielo cheycvar arnt emehenys 2 517 
Civile TracciCerACt, Nap pllCaOle) CO 1. seus atees eit iee 517 


written as well as oral statements constituting .......... 514 
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between physician and patient 


absence of patient from court as affecting ........... 501, 504 
application of rule of, in both civil and criminal cases .. 506 
exception: to shield ‘criminal. 2)... 22. +--+ 1-119 1 507 
attendance of two doctors as affecting ...............-. 504 
burdeneof prootait crete cree osha ee cat teckel detente iet ener rman 502 
Conduct: ofspatienmtan Ulli Gy lS eae tere me terete rol ne nettle 504 
crime upon infant under sixteen as exception to rule 
oy nn eR Fer era hea erica ecertc in OcOr eb OS 6 494, 507 
CLOSS-examMinatloneas ait Cte: way. tee elena ete teket- ete n tet 504 
dentist not a physician within rule of ........ Say hom arorsnel 498 
employment of physician by third parties as affecting .... 497 
exclude matters generally obvious ..................--. 500 
failure of physician to register license immaterial to .... 498 
in actions for 
INA] Practice ix. cc Welle ne are oo ce OL ene ren nane 504 
physicians SCLrviceStesc. « lescrier ree keer een tetra 506 
iny testamentanyaa ChLONGi me eetetiete tater etter rete t orien tare ener 503 
licensed phiysiciankonlyawathinwrulevol ert erie tere 498 
mattersembraced (bya tc sae ee oee Lies eitets orton 499, 500 
narrative account of accident not constituting .......... 500 
monesat, COMMON MAW, Myce ce om noe Seis S sechee ceetait eae loro eee 493 
nurses, professional or registered, within rule of ....494, 498 
payment ol tee iimimaterial snes cite tnctetecrsta ia cesta 496 
physician employed against will of patient, as affecting .. 497 
presumption of license where question not raised ........ 498 
professional relationmessential tomers eit erecta ae 496 
determinedibycourts.sta so sac see ee eee 195 sub. 2 
protectedibyestatuters st. sitovaeicseheslecnetecls oe leks etetexatuele as 494 
reason Wore PLrolectionvOn qo ciewr- chess ener a hekereres ieee ete 495 
restricted to matters essential to treatment or prescription 500 
statements to physician sent by adverse party, as ...... 496 
unconsciousness of patient as affecting .................. 497 
waiver of, 
bys tailure: toxoblect erence eee 901, 504, 505 
effect of, on patient’s prior or subsequent condition .... 505 
LOL GOL yates hi ecetsraehice er O CG ee Oe Cee ae ee 504 
matters.embracedsbyen a c4.5 «sere se eer ee tn Deere 503 
method sofewh esate aeeessaeed oem yk Oe ae 508, 504 
PETMAN CNCYe Ol Marshes witieh iereraroeie Ly ara Taagatradtes eee baci 505 
WHO! MAY? CLEC arte cieievs cra ahare  auciot secon bape thts meee te 503 
when third parties may seek protection of .............. 501 
whoymayeentorcespiivilepes otter erie cere erer 501 
classificationsof fais aches ace ra eee eee AT5 
os sols) een TAS MS a soma eat o One A Nd wh bios 475 
ordinary statements made in confidence, not .............. 520 
((Olersiatopol maene MOONS 6 bo boncantecoan dy domuab ace eS 195 sub. 2, 487 
to" public Offcersta. mn ctaeens he crcke ocrern tan cette eee eee 519 


Privity of interest 


admissions made by those joined by .................. 378-388 
(see, also, Admissions) 
binding declarant to litigants, immaterial declarations 
against Interesty ce) Les op merece OR en rere 300 
défined: 45.215. Seat Cee eo he MEO eee ee eee 378, 379 


privies as “same parties” in admission of former testimony .. 343 
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Probable cause ' 
AMEN I CIOUSmPLOSCCULION Mine orice eration cietereteiere ok: iors 196, 199 


requisite where no warrant for search ...........0.e0ceee. 102 
Probate 


(see Wills) 
Probative value 
of admission 


LOMDPULY Sepaets acs: aeeeseree ee eee oe Aa ae oon THRE odo ron eis 370 
when against interest of party making it ................ 352 
Teyection Of evadenceralthoug molten. ice asc cme ee fee. 114 
requisite to admissibility of evidence ................. hoo ihe! 
Production 
Buc GP socvoopuoosbupo osc agspanactueeoe snc 110, 618 
(0) 
DUbITETAOCUMENT tamer sake Loser, cele etic OES rane 618 
writing 
Compe lle! Pa snare tere sicar steysvn sohele Gre seer lera Bialanenete ee aa toa ey eheran pail'tf 
defined under Best’ Hvidence Rule =... s-. caccersere sl 216 
CMECCZOL Me erste he Cllrs hehe aretene aha ano Heel eae 235 
MOLICE MOU Ree eee ee ene eee es Aen teres rine as 229, 233 
refusal of, as ground for secondary evidence .......... 234 


Promissory note 
burden of proof in actions where 


Gefense OL DAyMeNt PlEAGed) Sanaae caries so ssiss oereteteemine «6 17/5) 
itegalitysotconsiderationes qaca caer. ene aes 185 
wantotconsiderationrallesed ty vice. ries name eae trae 186 
Proof 
distingulshedetromimevidenGes prexcctes sinks cere eicieree eiemlcnene voles 2 
CUNCKSIE ONE 95, & Oe SOL Creme rO EG ORR CR ORE EO UTIORT CLO Se oie 5387 
prineiplessapplicable’ towers sie eisi ob coarse etetene Stoves ere ls Bie ayer hens 98 
Property 
(see, also, Personal property; Real property) 
AGIMISSIONSUDV. LOLIMETs OWNET Oly sie clierers er eynee 386, 387, 388 
circumstantial evidence of effect on, by injurious substances 168 
marketavallies of, Nowa DLOVEd! «7... te mele ooo ts © oe 139, 338, 524n 
ownership of, proved by opinion evidence ................ 524i 
HALOlmevTdeNCCELO IGEN that trate «nrslesoberMepetedeie ac sc even oe 451 


statutory disqualification as witness of previous owner of .. 464 
Province of judge and jury 
matters determined by judge 


INncerpretavlonmOtaGOCUMENtS. piawetas soles = is acs es oieeere c 200 
limitations on 
COMMENTS LOMELACES Ware tis arretonere rent ttonchei aor evaayolor eters teueianehorets 204 
MILECHON =O taVeLOLCtuencretcd cr etetete cecil lero vote <uetntekes 202, 203 
mixed questions of law and fact 
MEPIS CeRASHIALCOIn Om lA Wana ntore «oho olele el etag sure nstomotets 198 
probable cause in action for malicious prosecution .... 199 
reasonable time where one inference only ......... 196, 197 
when undisputed facts lead to one inference .......... 196 
questions of fact in specific instances involving 
COMPCteNn Cys Ol: WATIESSOSi ers ciolols ©) omele lene) aisle «ei eholerepeteterete ts 195 
LACES MIUGICLALLY MOLICE «145 tos ticisiole lo -toleheis lovekeiels 195, 196, 197 
Toman JENS ca cog onto Cane oc Cob ub Oo aacioo Ua oo oaduoE. 195 
preliminaries to admissibility of evidence .......... 195, 312 


questions of law except in criminal libel ............. 192, 198 
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sufficiency of 


evidence for submission to jury ........--sseeseseeeee 201 
jororore conn ICI Ge WyaahBbels Sandccacaccgoagoaconc Rap V, PiAlep, Paras) 
whether communication is privileged .............------ 487 


matters determined by jury 
mixed questions of law and fact 


CEASONAD ey tlIMe wera wee cies ete erens ene ete enenetevs) 2) tenelatenel tense 196, 197 
when 
EVIGENCE IS COMTMICTING Wy o)ens eeneleleretevetet= tear ete otetel nett =te 196 
undisputed facts lead to several inferences .......... 196 
SLSR AO NS GbP eK Goan Go mccood DOM UOCOD CO Soa O Os deUghDS 194 
EXCOD EONS. ons) cho vies elo o siete sit sates oS eee rs rer re OO 
questions ofelaw Jnwcrimina lelibelirnnts race taiek knees 192, 193 
weight and probative value of admissions ............... 370 


Public documents 
(see Document) 


Public records 


certificate ofrabsence Ole 5. ..4tiew.srosieraiee eicia ib eters pee PSN aces 653 
competency of ..... See IC OD OIG COTO oe IS IC 646 
judicial 
federal how LOVE s aleess aceee csseuctoene lee aie rerels. a eoee rete onc uattel aes 629 
New York, proved by 
Certified © COPY cio tictar teases sisucita eran sheyeneredeetoeters sisisioteusiccce 627 
JUCUCIAl “110 1 COa per epetcus ye Sella strat en-au re eReaateR ta levee enol are oc 627 
of 
TOMO Coinage IO? ROM oooogsousccaaneososaanec 630 
proceedings before justice of the peace .............. 627 
sister state 
hullerarthwandacredat S1veny Lome mueceie ae terrae netee ner rates 628 
Methods OL Prool Ok gio ves cc nentenerssczares seater 628 
non-judicial 
how proved 
OSB ALP ce c eos cus ie Sisters he wie 6 eee oe a crerastoal NS Ne nega 636 
LOLCT OMG Ase Pi Ait aces ral anah sho aher es ao etch eae eee rea en 6387 
SEATCRE I oO Ms cratered rattore tetates ccsmete ohana one reds are oie ane a 6385 
local ordinances 
WOW DYOV ERM CS acts ele ccoracaeh oneal a tte aye ety ear coe eRe 24, 632 
HUCICHaAl NOTICE: AS NCO) se /sce iene chatenera ieteetre erates 24, 25, 632 
of 
CONSUSY TEGUENS: \. stan arsrencters stare meets cucpahe) overcte, ellane eonerene ner re 650 
CON VE VANCES, .uojieys, oereceiiss c-acer eterno fate eres) oe hel CERRO 638 
parisheandachurchsregisters qatar 649 
weather DURGA ree estar are. cree eee meneame 651 
required to be kept as prima facie evidence of 
birth; Ma nria ce, -deathia nce itn steers me renee nerers 648 
factsacontained), thereiivn nase ce ee ere 648 
StAtUTES sinc ccoismin. coher araverele sheeaehen leven ce oo Mein cme 631-633 


(see, also, Statutes) 

unwritten foreign law 
HOW. "PROVED: 2's .5~. jorttber« mits ie akeie forcast keene Tee 634 
JUdICIal notice NOL AuAceNy Ohm iit area Teena 20, 683 


Public service corporation 
application of rule of entries in regular course of business to 291 
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Punitive damages 


habitvorecustommasmbasisnof emis <h.~ cic ertterner retire wre es 137 
an libelecases wants wees eM Ret aa ne hE eee mis tite Cates 5 247 
Quality 
of material object as proved circumstantially ............. 162 
Rape, prosecution for, 
Character Of COMPpPlAINant Ws. eslexe 5 eee eee ide orc 115; 120 
declarations of complainant in 
exceptions: to). Hearsay RULE yn ase wt cis ceeae er teleieloreisas syels « 254 
tmelyzcomplainin ass Dasis Obes aeriin ce. 2 o tetite eke seis cneci etn 337 
to corroborate testimony of complaining witness ...... 337, 597 
WHETT MAGINISSIDILE) Sis sleleyevsinis sieeve v/a Jostens seBueee be Gierere: Sahel) e es 837 
inspection of complainant to determine ; 
HEY ORSAY See ap OIE Rac” c,. ROR RA at RCP on aceon ye or Aare 99 
AIDE Va eanctotedeuststct cre cerercoemer teas tee seheners tac easels. s. sows cneliene cioene encores 106 
Real evidence 
articles to be in same condition as at time in question ...... 97 
Cefined ere ress «sere eiedaciniels ca ale & eels are Sates oregano eke cameras OT 
HEVIMIMEN ALOT ChE JOVI OSA THO poi ¢duss 6 oboe Ub pO OO coGIke 101 
illegally obtained 
Ped CVA UTI] Et. suse. pels) dens Mess uel seach SIE Oe he Theda are eee 101b 
ING WARY OF KP ET se eis, coetee ccs aie, cPolestiers a ar tovtn Merete isco ee Nerons 101la 
MEY E CUOS Me atege cites ancl wave tesoley otivor oie cverenaleMes achereiniave isvece Sey ess 103 
Search= warrant. necessity LOls ox sem sisisved cists. eer soils snate 102 
Seizures ma whenwilleg allie. c.ce..s sere tonne aia alcensicheress eicneee 2 102 
inspection by jury 
INGECENCY = PLEVEMUIN GO ~ctey she oes ereyouen cuciaich ote isiste-tversleroberd ee sveala 106 
of premises 
APCIV ALA CTIONSIG sais. cue van tetetete en: tiarete Iecee releases 5 ei Sue are 109 
ATIC TININAIVACTIONS: otesexctonsustetcens Hho chatthey scoteeec eter sicuerete« 107 
unauthorized Views. ence Ce Rie cela es oreeeae 108 
to determine 
LD Ort oa oile alo iol cs avio/'occagi ete) hen oie sts) enema cafoneaenemenenette preiorcie) seals ais 99 
alteration rot. INSLLUIM NE Maver cyvelScoteey cus vencussor ci eesrepelcue, ore: 97 
DIO OASTAIIG ope a ieePelets sn so ats one eres var lore te deys citron aig iar ex er horere 97 
Clothing sworn Dy saCCUSEC tn. seoiatets cic oh tersiercuorshe sc iere ee ore ty 
extent of An jULIEspCOnplalntlitec sete ae cleisesrcies clereres ei oe 104 
THESCMDL ANCE Haale teksto ke eeste vase bia kee re tees eae 01a aD oicoions, 8 100 
WeaknessrolepIlecesOL smetall sacs lene incieiis © tie ole oes cite eee 97 
physicalecxaminationsor plaintiff weciyelee ct ses > « sein 2 105, 106 
production of, 
TM PLOPLICE Ys Ob awecstataacraree covet ekeeere ise coin Si eyels sie sys sone Shara een 106 
TTT COMIVETLCNI COS OL arasetcnetavey si olel otajois af. 0.\cke: si'oloie\/din ©, Sie: sllohoroechot ovate 110 
WHOM OCSOLLCUREO marae ters ciedeleterareiens: g tevel a ekesis eters’ ss Sieamel -«eciopapenete ream OL 
Real party in interest 
AGINTSSION SH OL pire acters Wa cuticsccdeho.ats ¢ sseheMpinle ers 8. elie: SoMaNOL onan aenats 540 
Real property 
BAMiSsionvol LOLMeCrAOWNEE TOs s.u.pencssay.) ois feral vand neonate 386 
declarations against interest involving ...........5....0... 296 
marketavalue Of, NOW PLOVER, Sie cvisis te els severe 1389, 338, 652 
Darolkevidence tomidentily\.i. sr chakras hi aatete ieee e rs. 451 
presumptions of death in cases involving ................. 80 


statutory disqualification as witness affecting owner of .... 464 
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Real Property Law 
pertaining to 


acknowledgment of conveyance ............-..-.---- 639, 642 
(see, also, Acknowledgment) 
gifts in trust SPA Nee NO CC DES, OU QO ON ODIO OS 450 
THXGCODHANLTS Cie COMMIENLINGES Sooododeaacsoccucsoesn soon 638 
view of premises-in_actions for waste © -)........«-+---.- 109 
Reason 
declarations of 
exceptions to) Hearsay, ule erate emi ete hiiet treet 254 
WHET ACMISSIDIS accor ey~ erste wos ieee ede et eencioe teense nomen ere 336 
Reasonable care 
presenting mixed question | Of laweandetacteere ss earretet 196, 198 


Reasonable cause 
(see Probable cause) 
Reasonable doubt 


arising from insanity Oh derendanitamcre- aie). eierienatt res 91 

arising® from! good: reputation of accused |...) - eee eer ily 

charging the yuryeas tOce. cs oe. neaioiers cco ckiaer ke Pere LT 

GeHMITLON: Of} ia sre, 5 ous soe desotagetie Cuotacede ata e s, halos hes ee eee rare ae) 
Reasonable time 

presenting mixed question of law and fact ............ 196, 197 

presumption of, in performance of contracts .............. 424 
Rebuttal, evidence in 

EINE ROMMOMERIN OL, means cine oon tiees ete ernie acts Se ee ea rere 537 
Rebutting evidence 

GON NOA or acne ieaener Saou wisveeusko ste aVerars hasta Cuereens Sratemae eterno 595 

WhHENT SIVEN, ocr craceceusierecyekeraeiais! Seles wea aoe creep oe ee 587, 595 
Receipt 

ass declarationsagalnst sin terestmer sierra sts erretertere 299 

Best Evidence Rule inapplicable to ................. Reeegein: 210 

billMoreladimmoscOnSchtutino watt rererraiart ete etree cream erate 436 

conclusive consideration where seal attached to ........... 435 

parol evidence to vary or supplement .................... 435 

wnder seals presumptionsy ash tome sete eee eerie 56 
Receiving stolen property, prosecution for 

honesty of accusedin sa aca.ec secs oe ees ae ee 118 

othereomensesiofi ae arrestin ce ooee ee te eeeee 152 


Recollection, refreshing of 
(see Refreshing recollection) 


Records 
(see, also, Public records) 
as ancient) documents on .cros acc ete cc ee aa ee 66 
method? of iprooftobh ee cscs no one ee ee Diem 
Refreshing recollection 
of court | 
as to 
facts judicially enoticeds ema oare eee eee 16 
public=statutevot forummenr reese eee eee 19, 631 
by alimanaiee fin. 4 ba, peeesiceer cye eee ae ee 35, 676 
of witness 
lEAGIN SRGUCSTIONS soe ASSIS tain byte rete mere enn aera ee 562 
memoranda: used ins Leierse ste den mtartreiels ea ioe eee 544-552 


(see, also, Memorandum) 
testifying sito X-rays photographicn aman tense aera enn 5380 
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LOMLOTMETPCLESEINON Vine tects oars cok ete ae rem eens ee whe es Ee 345 
when attorney surprised by own witness ............ 5538, 589 
Regularity 
presumption of, 
de Will CASES A acercrteca ery ces R eaves wih nee wR ernie soe 84 
oLsjudicialsorromicialWact: sacs ts ccc ae e tea Oe ees 64 
Relationship 
declarant’s, as requisite to admission of pedigree declara- 
GLOVIM ROR e one eters ele ett nies oc ccaierere. sie side ee roo eee Pa ky PAIS) 
of witness to case always admissible .................... - 569 
parolfevidences tomprOvieacascisnew c : es sete a oo sie rere ee 446 
pedigree declarations as evidence of .............-.00- 256, 261 
Release 
burden of proving validity in personal injury action ....... 184 
under seal 
conclusive presumption of consideration ................ 435 
condition alxdeliverys O bar rpctsesrot vee ones strc o.oo cio s8e 1 shes ens tayo 431 
Relevancy 
OLMeVI GEICO Aer cies or Sokete als re Pa Te oie CL eiedes Pad oe cole eieeele AOS oelu2 
rejection of evidence for reasons other than .............. 114 


Religious belief 
(see Belief) 


Repairs 
after accident 
AS uNdicativerlOlenesligencess mr. see omnia velcro ter: 161, 362 
OnMOUCSTION VOL. CONTLON ci. ia cemiere cine eis iors Cine euch ee 161 
agreement to make, parol evidence of ..................+. 437 
Reputation 
aSeidetorestaplish innocen Cem mess weirs der tite ee aera 117 
ASMLOMELALES MINOW CO ONMVar.eebcorichar ce alaints siete wateleet ste. tar 118 
basis of declarations concerning matters of public or general 
TUCO S Da rice cls cm eit ote leceretr aca Semenov an Ol okay tila atagearn oo ioMousasrsierases ae Oo 321 
Mehinedpemer te os key cate hoger cert eaclicteas tielsgetty 5 cGonedfenons) ste uss sie ueoayc 116 
distingeuishedmrom Characters. veer reriaes olde ©oN8 eee one 116 
general, not reflecting on veracity of witness .............. 574 
ihlearsay nwulesinapplicable: toy proof lof fees. eves siete 253 
ATIACIVALE CASES eese ters he Nite stelst sansahe ucla leccisuet atece aie MeN Se wrteve 128-1382 
inapplicable to show carelessness of employee ............ 137 
MeSALIVEMeVAGeN Ces LOMeESLADIISH © seueters is cley- eee + + cheats sete 118 
of 
complainant in prosecution for seduction ............... 121 
GECEASCCMIMMNOMICIOENCASES ar overers)felcictoic-2 <<) ster edene odaisltemeemenea 1 
DELSOUSHACCUSEAMOL CLIMICIrraeyrvelonoisie no elcle racic ielcictetaneteneteator 117 
wealth of defendant as affecting damages in breach of 
DEOMI SCMACHLONE -oxecetedets picts custo lc siete iy. ost <i@) ohelar seo deere IA) 
witness 


for truth and veracity as method of impeachment 
571-575, 588, 602 
(see, also, Impeachment) 


sustaining impeached witness by evidence of good ...... 596 
personal knowledge of witness) as! tO)... us. .saneccnsc ne 118 
POL ACO ROL so) Mev ereas eres a6 onic ts oust ateree make akon Tete see sn slel hse sie 116 


qualification of witness testifying to ....... Fate tater eit 572, 596 
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Res gestae 
admissions by 
agents when part of 2.0.2... - ses + eee ne or eters 391 
CONSPITATOM WEN Parl OL yay itera hel selene ek hee eee ele 383 
employees when part of ..........-+2.-+++ +++ eee eeeee 391 
joint tort-feasors when part of ..........-.---+-++++s--- 384 
principal as against surety when part of ............... 382 
ANSWELs! LO QUEStIONS ASHP ALta0 Lee ctet tie tet terete tere eer 330 
competency of declarant as witness ..............-....5-. 332 
declarations of 
agent OF Servant, as patty Olen riers tele erated iatnennenel eee 331 
complainanteinsrapercases asp parteon wre cee irri 307 
IMCENLION SAS AEC OLemete sc chels)earersis. sake (olehelenolclenere tension stNeron crete 335 
HORN. ENO! SoU OS HOMAE OE oo aaorcocoococcouasnoconcs 334 
(REIREKROVOEIS GCN he (Oli, Geren cn eco oreeEnIOIN Od odo oe Huiomo ono 333 
defenses as, 
where. validitysof Contract IMVOlVeds. tit ieitclsrel- rnin nett 184 
GERNEAS fern Goa < cceite: cahel uaejeucvolieie Gis (e760) sire et-oito (elciailn, Chose one meRete 330 
dying: declarationsSias te -thesce ween ot crs tie ie ola tene arn 308 
exception to) HearsaymRule’ sean... sss 4 cee oss eee eee 254, 330 
Narrative excludedmasmpanc. Olmlemiesn ctek mie ae anes 330 
Self-servying’ declarationssas: part Of =.) ....<+--. oases 416, 418 
Spontaneity; as elementwoh its... seeks oro oem ieetacee tet 330 
time limitation on statements included as part of .......... 330 
Res ipsa loquitur 
applicationso£ doctrinerot enemies etal eee eaten ee irate 94 
Resemblance 
inspections tondeterminesc- eo. oiiae Sen eee ee ate arate 100 
Opinionkevid encesasstommer ci raisin erent 524e, 526, 672 
Residence 
(see Domicile) 
Resistance 
AS-EvidenceroLFouilt Mt gaccncwe violets © olla co stata ee eee 160 
Reversal of judgment 
(see Judgment) 
Sample 
asTevidences of. Gualityeol mMassmarniasiicie ie eee 164 
parolsevidence:of: Salesb yal ajunuue ccceiielers cto osc, xe ee 423 
Sanity 
(see, also, Insanity; Mental condition) 
Hearsay Rule inapplicable tq conversations proving ....... 250 
PFESUMPtIONS. Of Sha iecuc. 8 «cucu eleene oe oes rs ioe ee oke cane 88 
ih. criminal! cases” sce ccuqruteact een oon ea ete acer 91 
OLS STANCOn, mater ome ete FAC D ORCA GE PRO DITTO CR SRLS OAc 89 
WHET SUICIde INVOlVedy Sa makin elena te iene renee ee 90 
Satisfactory evidence 
Ce fri edie, y,cayvicel Sai Soas tele Reali oi MORIN Ny CARESS eee TePe TR 5 
Seal 
consideration for executed instruments under .............. 427 
parol modification of instruments under .................. 440 
official 
judicial-notice:.ofssietnapsn ta ace sick tet creer eee eee ae 30, 617 


ores 617, 622, 629 
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Searches and seizures 
rOLvectionnagalnsurlles alan sexi...» 06s s Aer Ree ore io 102 
(see, also, Real evidence) 
Secondary evidence 


AONAS NOU SPAS AR cette eters Ries one eons. © ah eee 2115, 300 
COntessionenotebound by, rules Of, 4 <....aa. ose eeiteie 395 
CTEIDISOL «&, ciehey Obey RPO ROCHE SEE Cie Oe aE Ee ers at eee oie ccna 218 
SLOUMESHLOT 2 GINTS SIO Olerce sy atone sheave: « cise ea rsnte enone eee 219 
BYE ECES EOL Siem ie rere eles G G8 af 6 © Hix. oalw' sn» «1+ + masses errata 238 
notice to produce as foundation for 
ENE TRC rer eter ecre tes oe PTS tes See crater oS So walle Siecraluc'sl eine NO eae rete 231 
GESCHIP LIN eRO tea DELS mnt sree. clove oe dias, sists na ae ISP 
elrect,ot production <uponsreceipt Of ms... «ssn te een 232 
writing not required to be put in evidence ............ 235 
falluresctosproduce uponsrecelpt Ola oc oc eee oat 234 
Me TITANIA CASE Seer gies cM asters er eleeeae se .s, bcc alsin Sere eae para) 
SOUT OTN AV OE Sh Gece 6 oC OLON GOING CoS CR ie Mire see ine SS 5c 229 
LIME OPE SUVAN Dae tle ptous terete olerchate oeheietelloks acs dqapelstane, soske starr 230 
unnecessary when pleadings give notice ................ 233 
ordersot prooi mi Jayine foundation form... oss. stu cee 236 
where writing is 
DEVOnd -jUTISCICHLON, Of ecOUTt are. cieneu oie cic.s evens aisle aederes sone 226 
destroyed by 
AGVELSE SP ALCY Il sels cleieess siecole,-empotelevaeeatee Made ievsions, cua etanedestare 225 
PaLbyeOmering .proot OlecOnLentsme eat. lati aaeee cree 224 
GetainedLpy OPPONeNntas. a... deter ce eis wise ePaisore wito ete sre ae 227 
what constitutes: POSSESSION i ser ssc cies s neie o.com skort onete 228 
lost 
dilnvencer required= tossearchietOlueds sere cs Grice ste eae 220, 222 
PLOOL OTE CONTEN USO fercttes. crete ones rt ei ate serene sents. cakes 237 
SUAICIENCyYROly DEOOT sO lmlOSSHmiets ne aeieieiccas ce aerials exelerain 222 
testimony of last custodian necessary ............-+.: 221 
Seduction 
character 
OVAIGENCE AN EACTIONS LOM ayyerct coin viele ee eats Seinieaete © 6 are LZA 26 
Of complainant iN: PLOSECULION! LOT Nowe. sc -isisis' 2 = «snes ekecsie. «0 a2 
Miticationsot damages ine actions fOPN. .. 1... + + emis mile 126 
Seizure 


(see Unreasonable search and seizure) 
Self-contradictory statements 

(see Contradictory statements) 
Self-defense 

in homicide cases as basis for 


Character evidence of deceased, 3.340.665 .6- + + ewe ene Leet 22: 
evidence of threats of deceased .......-..--seeeeeee 22, 142 
Self-incrimination, privilege against 

LO SO LUCE me Roe eters karte) as ecoeua cate ehinis ufere Gee a cenetal ce lomemene nee ae 599 
accused not compelled to testify under ................... 599 
applcablestowlerale proceedings (a. ol. «seks ule «loser ier eanmeneen: 603 
confession at coroner’s inquest as affecting ................ 408 
CONSTICUETONSITEVAOL, we. cetacean toilets ony sna te teleLeleonoRan ro U mE ne 600 
examination Of, ACCUSeG aS, AfLeChING . aiod-elsidcyleneneere 101, 601 
ExXPOSULestOmdiseTace AS ALLCCTING Miele yeeros tiertaeter ns 610 
extent OF 2.0... cece eee e ete een eee ene e teen e ee enaee 601 
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TERIA Clon MAKEN Gan odoacdngononoooo DT Gado DU OS OD UD ONE 603 
no presumption from refusal to testify under ...-...... 599, 609 
jNovatornall Wey WME BedopgaesbogoPsco5sbaducdeJocbo eter 608 
possible legal penalty only basis for .................. 603, 606 
(HUNG. ATO MNO INR aig. co Snheomha capes dad CdoG G0 Ob Ob OW 607 
unconstitutionality of statutes infringing upon ........ 600, 605 
violationl ot, bys legal processive heen einer eet te 10la 
waiver of 
as condition precedent to another privilege ............. 602 
My 
accused testifying in own behalf -........52.-..... 602, 607 
ieenihbaen iio) CENbooy [ANAND Gas Gan sandeococdc cou oeeooode 602 
legitimate tcross-exX AMINATION eyes ite telseee etalon yen 602 
WLAN ONEM SN (OBEN ee Sty Bil cibs G Oooo Goma dot Do COTS 607 
witness own judge: as) tovexercisin gy. ..me iieteesicieistoristr 604 
Self-serving acts 
AS ACMISSIONS» « crsteres ccaerspecnorae sueteteuais, Oke «ake ol remorse Pr OR Oe oe AIT 
Self-serving declarations 
admissibility O1sas part On ese eSlOcm mmr dan aan 416, 418 
AS AGMISSIONGS Sor Sacsiere + Me ielsts de wee teckel eueutens eiisccahotctebe cere eaenerete 419 
competent to prove contract between parties .............. 418 
confessions admissible although including ................ 409 
efi eee se us bit yo toucad stor > Diciavass ape shou wie seme RNC OL eee ee 415 
entries in regular course of business resulting in ...... 289, 668 
INAGMISSIDILIty OL, aASHeneralariuless saree eee ete 416 
self-serving, acts treated. asi. sami ateie ceices cco ieee 417 
unanswered letterias tak. cds alate eee eens verre 419 
Separation of witnesses 
PULESR AS TCO Bac 5 couche chaste pea te stot tut oon ouriorle RyeearCle ae Ree RR 5388-540 
(see, also, Witness) 
Servant 
declarations by was part OLiesngestael re mete eerie 331 
Services , 
credibility of witness as affected by payment for .......... 581 
value of 
pLrovedsby opinionyevidences ema ieee ei eeneiae 524n 


remuneration by others inadmissible to prove 
Shop Book Rule 
applleationTol sirrs cre erect ee koneheretevey okede gatency Cacao Pale TNOT ERR 268 
applicable to 
books of farmer, mechanic, professional man, merchant 268 
sales*and services: only serie ele cre ee ee 269 
inapplicable to 


brokems action againstshis principal sme seme eee te 268 
business7of corporationes sce cee eee 268 
cases involving single transactions ..................-. 270 
cash loans or other cash transactions ................ 269 
authenticationvoL entriesnund Claen ctr sree rete ans Pathak 
books admitted as independent evidence under .......... 265, 272 
copies of lost or destroyed accounts admissible under ...... 276 


death of 
adverse party not bar to admission of entries under .... 272 
entrant not rendering entries inadmissible 
party not essential under .............. score ole) tgus) eke RMR 
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definition of 


DOOKSIOL Obigihal “entry Under»... s.4 soem eee 2 oe oe meld eae 276 
GIGI Whnelety |S ae Soin heen Ramer ANG Gordo .6 COG old OM Cloak 274 
excepilonucoy Llearsays tule: scmcms oscars 254 
Explanation Olmers \ eee ees oe ere 265 
insanity not rendering entries inadmissible ............... 20 
preuminary proce necessary Under 4... .asmeeeees ae oli 273 
books produced identical account books of party ........ 276 
delivery of some of articles charged .............2.+20+% 275 
Pact ye withouts clergy un emo Ne cis cian Ine 274 
atl yssPaccounts  taireandsnonestser anne reine: PATE 
production of books of original entry necessary under ...... 276 
TEASONS SLOP Meare sire eile core tes oars te dncca trie rer ereerereene 267 
TPOQUISICCS as OLMMerreptrera A csace aia Sete its oosie ouseelalohetece elste ne ena 266 
weightrotebooks, asvevidence: Under me. cece see cee iene 278 
Signature, official 
UCICIAI ENOL CeLOL@ rete ae MeN roe Neo ee oitisres Soncie cee 30, 617, 622 
sufficient proof of authenticity of document ............... 617 
Silence 
ConstrucdsastadmisslOneniecmn cit Mires eee cee eee 363, 365 
: hee district attorney as affecting promise of immunity ...... 3899 
i 
ASmeIncumstanviale evid CnCemaan pee eee eer ee cen 134 
essential to qualifying expert witness ............ byABy, GAD, EYAr 
ordinary. witness’ need possess’no ss «=. . se seene e 528, 526 
Slander 
character evidencesin actions for sin 00.3. .-0 ses osteo ewe 124, 125 
Hearsay Rule inapplicable to proof of .....2.......02 «ee: 247 
other utterances as evidence of malice ..............:---+- 156 
presumptionvofLemalice in action tore... es oe eo eras 62 
Solvency j 
DEESUMP LOMO L geyersge er iey eee PN oral tard aie eie Se) Sunes Seven peees Tee 
Speed 
of trains and other vehicles, how proved ................ 524j 
Spoliation of evidence 
THREAT, ENA THLIN, Ba Samond sooo DC Ou0000005 Dome 81 
Testimony Ass tO; AWAY SmadIMMISSIDLE eters ielstel. clereycr stot lomierereteoucks 569 
Spontaneous utterance 
DG) PAE OF GS GEST < coco chon UeOOO RDO bOnmaGUOD OD COs On dE 330 
Sim PlesheeOUM OLelestIMO Ys nye iei~ vee -|olciols oo) ocr taolsfenetentieterts 556 
Stamp Act 
as affecting admissibility of unstamped instruments ....... 677 
State courts 
AUCICIAlmNOLICe BD yume etiemcicleler- miele relent al IO), ZAY, Pally PAL OAS 


not bound by federal statutes prescribing rules of evidence 677 
Statistical tables 


EXCEPHONS OM MEALSAY FVULC) cieseye ct retesieteleleele) rekels wienereletore 254, 339 

Twit AYOMCSIOY Guo boemoauooeb aos OUOd og Oe CoDGco on o6 339, 674 
Statute of Frauds 

applicable to memorandum of contract ...............+.... 424 

MOC CATIONS Of CONLEACEMWALMIMN mepereieys see) ctepstel oietone) atc encieter 441 
Statute of Limitations 

admissions of joint debtors as affecting .................. 380 

as affecting privilege against self-incrimination .......... 606 


not kept alive by indorsement of payment on notes, etc. ,.. 298 
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Statutes 
federal 
how Proved) eels meters els oleae utonelett xeleroteeNst eter arsine 6381 
HUdicialenotice taken: Oar cite cet sierceetene et ete tone ten tar L8=22, 63h 
prescribing rules of evidence not binding on state courts .. 677 
foreign 
INOW ROVER! praereeiettiredrs ate ors Goeth one ne a siehne Peres rele eRe Rene ks 633 
iUdicial motice mots talcenvOt tyqeess cereetttene lteter ney 20, 6338 
of forum 
public 
HOW? PLOVER Me earacte eerie reece cooks ecient tve ier eeeenctets 6381 
judicialinotice:takemlot ses sce iasts eters) nereieenone r= 18-22, 681 
private 
NOW: PLOVER WEE Gk cab eiepe aaene toulouse cetrae se biotcan eect aeesvekerer stots 631 
judicial notice not waken) Olen. -terae) eras. orto eaetisteeseele 23, 631 
pertaining to stamping of instruments ................... 677 
prescribing method of proving documents, not exclusionary 625 
Stipulation 5 
facts admitted by, constituting admission ................. 359 
waiver of privileged communication by ................-.- 503 
Stockholder 
disqualification of, to testify to personal transaction with 
deceased Br cci.55 vi.in ves wince w dew Sta aorebine oes ae tom beeen aS 464 
oOLsbankines corporation rexceptedmanjeies siete 471 
Subject matter 
identity of, requisite to admission of former testimony ..... 342 
Subpoena duces tecum 
Go KA Naver fouohHKOnorey Git WAGONS ococosonononcnopcccooecs 229 
Subscribing witness 
ExcUserLOn a bsenceLofetespimon yO keen acer ren eens 661 
method of proof of will without ..... I een oo Ae oe ne 668 
UAAIU INTO? DIMEN o5duocoobauuucagucacdonneuccobe tes 662 
to 
CONVEYANCE & 425 sieves devye tote sotereuss ese anime rae oat a ere 641, 642 
Gefined: i ahssc sence rtetideostore cence tele tuaceacenee ote ee 657 
testimony of, to prove execution 
common laws rule Gree pees tarncre Meee ene aero One 658 
News York rule. 2 5 Secreta oes ns crore oes © eae 659 
will 
ACLOUME YAS! terse iors le oepenagere kere for crsvneatewn terse antter ie ae 483, 484, 486 
CxaMiiNna tloneole NeCeSSAby era. cle siiae eiskre ae recor eine 660 
impeachment ROL! ys) seh asters cust cue teselaho oucean eel eee 579, 592 
OVINIONTOLM Asuvo SAniby cole testa Lol mw terete cere ane 524m 
Suffering 
declaration, Of a saysieatete.s te opops tenes tor enccuer enn Sen wae ena 254, 334 
(see, also, Pain and Suffering) 
Suicide 
declarationvor intentioneine proof otennerace cermin rater 385 
not overcoming presumption of sanity .................... 90 
presumption against, where accident probable ............ 90 
Superstitious test 
as: clueto: STI th 0k Savoie aeettossin ie alee ee eee eee 159 
Surety 


admissions of principal as affecting 


INDEX 549 


(NUMBERS REFER TO SECTIONS) 


Surprise 
ground for examining witness as to prior inconsistent state- 
NYT OINGS rotted otegs re ndets Meters ial whee: siclteia Sie Ailey eu tele soreeee tet sparor siete 553, 589 


Surrogate’s Court Act 
regarding proof 


yy Sul o ial oywoyes alan a5 gooeaasookacoecda gone: 660, 661, 662 
(0) 
ContentsTotslost swale. consis + sao terere eneete yo eee es 833 
LEVOCAMONMOL CWal lien as acdc cores lee nion Hels Tro tee tees 333 
where subscribing witness to will deceased .............. 84 
Survivor 
defined within meaning of C. P. A. sec. 847 .............. 466 
Survivorship 
incOMmMonTEGSASterss PLESUMPLION OL cee as ic eee eld ite nie 74 
Systolic blood test 
EXPCECALESUIMON Vr ASELO merers chats cial viele. c <heccishelts sya cbs) ol are wreroseiey cf 534 
Tax 
assessment rolls as evidence of value ..............02000- 652 
law, burden of proving change of domicile ................ 191 
leviedibysmeans of (StampeAct tr... S. eee ecco aie cute elelsitinicss 677 
Telegram 
Best Evidence Rulesapplicable to “2225-2 sc s- ee dese. PA 
DLESUMPLIONS, As" LO eVECEIPL NOL oe care o- eie ects ieterete te seeie eres 85 
purposes; for) which admissible 25.4. 4-1-+-- seen eee. 212, 667 
Telephone conversations 
identification of person taking) part in’ ..5.. 02). ..5-6-.546 524f 
When AdMISSIDlewieese re ctrers susie erste ae sree sie ene ohaas ele we nees one 524f 
Tendency 
of 
CvAdeNn Ce sto create spersuasion way ec el Ses oe gt cine a caesete sole 4 
material object as proved circumstantially .............. 162 
USEHOLELESTSSLOMPLOVE sere rorcea eaters, oor nic. oc iel cis wucuexelene ors cos eorsners 170 
Test 
SUPELStibiOUS,s ASA CLUCHtO SUILE tescejeteie sc cle sveleiss «oeieierelelas 159 
to prove 
ecepulonm by, Sy StOlic bloods test teria isl sler-)6 46 1s) 0 creer olcienetate 534 
MACUL ROTETCNUENCYA OL ODIECE Kids cure eco cis cit os stein rate 170 


Testamentary capacity 
(see, also, Wills) 


DELASIMOLe LO VAN Sut atey als crs (oneclovererstavcta ole. « wiz eco .eis Meverarmetal ons 190 
competency of subscribing witness to testify to ..483, 484, 524m 
declarations of testator as evidence of .................26- 33} 
Testator 
declarations of 
ASEDALULOLENCSUO CELA Cay cihellerolobereta's oleieelelerel riche hetrtel eich ee 333 
EXCEPULONSEUO-FLCATSA Ys EVULC I teraelexe) of) cl one) +l atatel neon 254, 330 
incompetent to establish or disprove will ............... 333 
to show 
contents of lost or destroyed will .............. 333 sub. 2 
ERISCETICS LOLA WAIL ste sca;cxctewetone sini stores stare cit wrerele ate ete 333 sub. 2 
Invalidity. OL Walle .:. «ctaseanar tutors otekalstene lev eine 333 sub. 3 
TMCUCALMNCAVACILYE «er uerarinr tte atten emit 833 sub. 4 
TOVOCALIONFOLE Wille srs ethers eiotersuetereeietslciae eatin 333 sub. 1 
TUNAWEcINMUENCE 20.05. her teueeee etn Laie «ote ream 833 sub. 4 
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mental condition of, provable by subscribing witness 
483, 484, 524m 


Testimony at former trial 


absence from jurisdiction as ground for .............+++--- 341 
actual cross-examination unnecessary to admission of ...... 344 
XO UPSUETSILON MERI CREME RECS OF ICROR NA CHA CLO BIOLOGIA. O10 CUO 0.010.019 6 00 6 359 
Bestolividences Rule: asvapplied tole. steriitel-tleletetereieters 210, 345 
civil and criminal cases both admitting .............. 343, 349 
CONStILUTIONAlitymOt es settee acl neleteisteloc renee hee tuel er terteriaes 349 
identity of subject matter not 

identity, Of Cause Of <ACULON Mert uaieraclenecrsiee eet neieie nater ents 342 
iIMpeachment ofa WitNeSS OV isis revenetle ee teleteke rere tetera 579 
legal representatives as “same parties” .................. 343 
method Of PTOVING s..-<.1s ele. os aise cous hetero lodere toned veer np ree 3845 
of deceased or lunatic as removing disqualification of inter- 

Sted. WITNESS. “cc! severe ses aye.clete os crate © ste lasctcieresen Nemo tenen ers 
oral evidence: Of Wi-.cisc ceric ectan oemeceivercher torr eciterens 210 
pertaining to privileged communications .................. 505 


requisites to admissibility of, 
death, incompetency, or unavailability of witness ....340, 341 


opportunity of ‘cross-examination) si... ss. ++ veka 344 
Partiesssame-as sat tormerstriale yeni series 340, 3438 
subject matter same as at former trial ............. 340, 342 
SUbjeciatomlepalvobjections yar. cieil sy el neteneleieneiiere er 347 
substanceroL,sSuiiclents 9... siete sic.asate-6 oo nis cuskere ae noe oer 346 
use of, by attorney surprised by own witness ............. 553 
WINS CH TPLasiKonCoaerm AS CHUAN sows ocnocunousccooauadcur 348 
Threats 
confession Pinduced = DY ig-romicicischecs ots oPterele ele oe) ciate Te 3896, 397 
evidencenof when admissiblenacuseace ice aie ere ieee 569 
Hearsay, hule inapplicables ton prootoGe.eeseeeeeeeeetes 252 
of 
accused, barred from dying declaration ................ 309 
deceased;;an) homicidescasessas ere ae ioctl 122, 142 
torshowadesion: orsplante western ce ae ieee ere “eietiate ois 142 
Time 
WMUdicialenotice Of s5. 25. secocskteit te ont ae « Serer are 38 
Tort-feasors 
admissions by~ jomntia- cer. cic cise meee mice ere eae 884 
Trade journals 
Hearsayehulesapplicabl estomacie celeritete eres 671 
FOTN OOS shone \ilsuKOlel EXCOMISISINI Sooo ccguscscanusocouadocude 671 
Typewriting 
Opinionvevidence ‘ASttO tye: locate eisteccett me nee MO 5381 
Unchastity 


(see Chastity) 
Undue influence 
burden of proving 


ine Will cages ress ee seit cer On oe tae 190 
where defense in contract caseS ...........sceccccccce 184 
declarations ofatestatormetomproviemenie terrier etene tener 333 


parol evidence of, in contract cases 
Undue prejudice 
as exclusionary rule acme aectoc ce terre ee eee 114 
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Unfair surprise 


ASmeXCIUSTONATY MULE. piece ec) <cs ocean ea He EE ne ecto ce seeite 114 
Unliquidated damages 
HULA eNVOLR DROOL Ohwereh Geen stolen eS Asc ee OMe ratte 176 
Unreasonable search and seizure 
DLoOLecuionsagainst-tlep ali Acw5 a. slaeacts cera ented teteeberstome 102 
Unsworn testimony 
in 
Civile CASCSmINAGdMISSIDleme a tren scare iaeore 456 
criminalscases. Inadmissiblesasiruleses ye emia emit ee 456 
exception: child under twelve ignorant of value of oath 456 
Usage 
AsEciEcuMetantlalucviGdencemaemeintiacriin eeieiierrrclereencr iets 186 
IMeNeS IGEN CERCASES no). acces ceto ee seeweaiclsns Bes eieiateLeicia arene 137 
NALrolvevIdENnCe OMPLOVsa ce oom s «eels css seer tee» ie ane eeenorate 445 
Usury 
Hurdenwoleprootwotinuece ve ce ces che ce he craic sdewel sieve oe tee 185 
PALOMCVIGENCELO Lares, kerr ree ore ols Cente ele cokens Lace erere eiee 429 
Value 
Cetin CO er sre retar toys ss copen sis eh cares a OEE ale, olin istene ts Mole a: ahd an Mehanonn els 338 
market 
ORS THGYEO DS ec eaten a RON CRS RCM COR Na irae eRe SR CRT A REC 838 
of 
DroOvpertyNOw spLON EC mci svepsierierattteus <del ete 139, 338, 524n 
SOT VACES= kept lersier svat cle or ctetoterlotegetrrcnenaicl sia tear orators tte aol eter 524n 
Aes assessment, rolls as evidence iOlmamean earde svelte ence 3 652 
(0) 
circulating medium noticed judicially .................. 40 
CORTE Godick SISIBIO Cane GR une OI IE CIO 2.6 GRO CREE ECE cena 241 
Veracity of witness 
DTOVECMNeEDATAVELY: Gn sao miensane ehorerstiieuel cis “sustele wiecape « sisUeunleere 596 
sought to be impeached ............ 571-574, 588, 592, 596, 602 
(see, also, Impeachment) 
Verdict 
distinction between setting aside and directing ............ 202 
direction of, in 
CIVAIMCASCS a> crete 3 Aho SEMA RIGO DIED RO OO rio MOC Ded 202 
TATIVITIAIMCASCS: wee eee ete etensiente a cose persualat aot ite, dectienetensuete 203 
ITI DEACHIMEMEMOL MD Ve NUL ON ste osekebeteteas i ove (eve te.oliciia <i 6 sere) «.uonenerenenele 473 


View of premises by jury 

(see Inspection by jury under Real evidence) 
Voice 

AAENLINCATIONS Ole ELSOMls DY a eisai tacts eel: 001 ar> euorevenorell sa oiene 524f 
Voluminous entries and records 

(see, also, Book entries) 


Besteiwadencelvules as applied tO) ae. cr <1 oe -lerseolcenesye 214 
Wagering contract 
Dundensoteprovine WlewalitymOl eau colette letter Teeter: 185 
Waiver 
of 
CLOSS-CXATMITIAt OMe: a site atslteysl otelle clots ercle sioner eicis cicreetett eres 567 
CXCEMLIONALOME ING NOls COUN tm remucmt mer dcite's carrey tei narrate 618 
Oa thimerets Sone niches eta cuats ected o Meme amioieohay stevens. exe Ree eran tt orers 456 
ODIECEION. CONCESUIMOMY eye ss ia meter Nott lc -netgartitette cir 611 


privilege against self-incrimination ................. 602, 607 
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privileged communication between 


unoieny LinelOMANy oo oedaA@udascooucosccbades 479, 483, 484 
rclereyman) aNd PENItEMG 2.2/6. ee. a erelelisttel ol aie) Nene teted oh nen 492 
husbandleandiwitemerercc mci iske teeter store 510, S15, 517 
DMS CIN Col PPE oho oonedodncoDcomoneAc 501, 5038, 504 
proot of executionvof document jc rede ee 656 
statutory disqualification of interested witness ...... 466, 469 
Warning 
of 
accused as affecting admissibility of confession .......... 398 
party as affecting admissibility of admission ............ 354 
witness as foundation for proof of self-contradictory 
Statements eet. < cs. stem cs stoic es ole Cielocrareten chon Pete hletetenelonsitenenon ret 580 
Warrant 
when, necessary: £ors searchim-ramiasenrsiiere ere cneeneie ieee enters 102 
Warranty 
parol evidence LOrPLrOov.eromaoe « ve sere chet ee archer eon ae 433 
Waste, civil action for 
INSPECTION OL, PLEMISES=INiee wresaletores leche ts ccastel elateclenea oer eenenennier one 109 
Weather reports 
AGMISSIDILICY LOLi ave oe ae hetege oie ais oes bo scoot crmaete reverence 3389, 651 
Whiskey 
(see Liquor) 
Wife 
ACMISSIONVDY acca sucess ebasba cre cle ate Se O's os. see cinta cy ein eorerietene acne: 392 
as witness to privileged communications 4.4. meee cece ae A475 
(see, also, Privileged communications) 
incompetency of, as witness at common law .............. 454 
MACNN NCON LON, RUPNBUCY gotanbadnsosondsgucdcancouce 508, 510 
ULLMAN G Cue Lebislor panel lon TONNE TVON 6 oacacaccnacscansacnr 392 
Will 
ACIMISSHONSmIN CASES AN VO hyili) Cate getete sit ictate neue staan menage ee 373 
as anclentadocumentueccnscee his eines soles Sette nen Rete 66 
burdenwo£ proof inscontests involving a-\-eiss sree cio eee 190 
declarations of testatonmas tonvalidity of een ciclo 3338 
(see, also, T’estator) 
1GONer POH CON COCA OPRUALTOR ONY ONE. 4 cocabepnenuucocnuaeoube Bu Acces 624 
lost proolmotacontentsvohmantt etic tener 190, 833 sub. 1 
materia lPalteralions iin matcwtsre ees ckele «cohen rer vere nee eee 430 
no presumption of continued existence of ................. 78 
notwtosbesacknowled eed.” trac tacnsue ehaceete © See eL eee veya taste eee oe 645 
parol evidence to aid 
clarify “Intentionmotletestavormecirrrocememieceiereeireiiee 449 
CONSEPUCHION Of wipes sects ee ele crete ener ee ee eee 449 
identification of 
TER ATCO 1 5 sis sats ate fereusvaws lI Gin otead caetensy trea ecchoke Shere eae eee 450 
APEODOUUY) = 'sdeis ome ration esio re wes 0 one Miia! ween Maer ic toecde polar 451 
ove TOy Opi avon! WORE Eoaocacccscoochucos oboubeoss 449 
préesumptionsotpresularitysOLe sapere oer eee eerie 84 
DTUNG: fUCLE CASCTLONE mst etencrsoinys secre ne eee oe ee 663 
proot.of Wwalidity jofm. 7am ie.-n cuss crsi eee Sete ee eer eae 660 
subscribing witness to 
(see Subscribing witness) . 
undue influence in making of .......... 184, 190, 333, 426, 428 


(see, also, Undue influence) 
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waiver of privileged communication in contest involving ... 5038 
where testimony of subscribing witnesses lacking .......... 663 
Withholding evidence 
SHAS HEU RST OSY AON Ge Ns ey SiG RS RR saa ct c.cy ois Ge a SOL 81 
Witness 
competency as, 
common@law Tule [OLs ras ccsc.-iee fe. oa ee ee ete ee ie 454, 461 
CONVICLIONTOL crimesass bearing: On saree rem eeina eee: 461 
facts preliminary to determining ................. 195 sub. 2 
Seneralilyepresumedenrs sot cicu tthe tee nis ele PAE ier 453 
WUE KOS: EWI KAN aealgnnais aero p Stane semi a ao ook 456, 459 
MACE, NNN ANISM? Geeoaospauomecsonuscsacgesc 458 
ee CAPACITY RASUATLECLIND aitelyeieierenieus tie cake eel eenns 457, 458 
fe) 
attorney and client at common law .................. 454 
(see, also, Privileged communication) 
GEBEA|MULCS Matt eereye Sepa te tee bos ercls eee aire tec ae eet cue te 458 
declarant under res gestae doctrine ..............---. 332 
RANG IULOS oat terteie oi ee eines Meattele ye eh eke ieee ote 474 
husbandsandewiterat common lawan. ccc sere ie 454 
(see, also, Privileged communications) 
BJ Ata cae cate yeilsy arate ofats he\eiosa iepoliseens vasteres sPokowe' ss. s iaycliounlcnene oe taro te 472 
TREN LOND wecucwes Aca ie ER TORIC SOE, eA TRS RIN OR ORO 473 
Meviotous#peele as alle Ctin Gir wees oii crersastete eset chee eVcisiers 455 
CLOSS-CXAMIN ATION: (OL isteierco cies we sai: sie Jellshe lose ole wie wusieleh ae 566-569 


(see, also, Cross-examination) 
disgrace, exposure to, as ground for refusal to testify of ... 610 
examination of, 


POP MOCTENSE chee ese eter eh oun tity sleaseoel cit eerste aia etal cayman ete ats 570 
INLEL PEELS LOA. nahero tenes 8 oe sealer seme tee oe ea 554 
leadings QUESTIONS SINla tae hcectel herncecrer Mekerscorervints Sieleteiels = 556-565 
(see, also, Leading questions) 
maps. .Models .diaorvamG ma LOmaldecneys cee cce ce nele cues cleo ae 55d 
OPED Fancher aude skeeo a CL pee S eh ciesie BRC Sealey ov aae eA ueicTals torieyereaushiaih 542 
GLACTIOLEDTOOLMIN Ee Omer: s,s hice «cts ata, s sd cee Toor 537 
CBG OST Cale anne GLO OGDEN ETO AGC CGPI CIO CRORE uo aA Rae GIA 527-533 


(see, also, Expert witness under Opinion evidence) 
hostility of, as ground for 


IMM PeACHIMeN tes. cece eiteetateeiteis 6 « 571, 581-583, 587-591 
(see, also, Impeachment) 
HEADINGS QUESTLONS eeraens «nee ep oae io atelier ors 's sieve ae le Gye syeponenepeles 561 
AINPCACHINENURO Le Meare tele lereisiovarcuse +. +. suds ction ane ees 570-590 
(see, also, Impeachment) 
interested, 
Commonnlawedisqualincation Ol pyc) .:-.oneveieteo heeteneer or 454, 462 
competency of, to testify under statute ................ 462 
interest of, admissible to affect credibility .......... 462, 581 
Statutory, disqualification of, to testify 3.2)... tee 462-471 
administratorsdefined under) 4... +.m-..beyelere nee: 466 
against representative or survivor of deceased or 
NUM ATIC Sore syore ee cise oce is cxateveiecleod ove eaatask genase Lateran 462, 466 
exceptions agent, of deceaseda. snare cciccidccaleireasie ner: 467 
applicable only where objections taken ............ 469, 470 
as grounds for admission of former testimony ........ 841 


Communication definedsUNndereaasee went ee ake 467 


Or 
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concerning personal transaction with deceased or 
MUTA LIC Bj aee sie eo eke oe eich tele sieve: eter net Cen Parente enon 462, 467 
dinectlyiorby indirection erm cir rete tras 467 
EXCEPLLOM WO cere miei ole wi evenate stout teoke ome tenehe rescuer teeses 468 
executom defined: UNnGere.). erie oe rete eek aelteeetenteneans 466 
executor merely offering will for probate not within .... 464 
ime Cival ACtOnS OFsPLOCECAINGS Fro etle siete arlene 462, 463 
in own behalf or successor’s in interest ........... 462, 465 
Interest detmmed under sass select hener deena tes 464, 471 
interest in question distinguished from interest in event 464 
last owner of property alone affected by ............ 464 
objection to competency, to effect ........:.......- 469, 470 
officer of banking corporation not within ............. 471 
of one liable for costs upon failure of suit ............ 464 
“opening, the: door. as) nullitvan Oye rcicctcectenerteleiren sake 468 
personal participation not requisite to ................ 467 
release of interest not always removal of ............ 464 
Stockholdersim corporation withine..-).7-e tier 464 
Excepulonss Dankin Sy cOnporacionme terri ciety 471 
subsequent mortgagee within’ 2.5..8-4546- ee eee ee er 464 
Survivor defined Unde. acne cscs sick seme ores 466 
to acts, conduct, conversation of deceased ............. 467 
Fransacuionmdehined Unde a lees ere ieee eteineetere 467 
vendor of personal property not within .............. 464 
WalversOb TISNtLOL nemesis oeieitad ace c ee creme 466, 469 
Objections tomtestimomy Ol wrcsrsereeteee ey ente tree teres 611-618 
(see, also, Objections) 
OPINLONS MOL ease eee chekoreteteker ne oie obel overlain tees tere Sheree 521-526 
(see, also, Opinion evidence) 
EMINEM oe OO mO GINO OF CS CA OE ORO DOR GOnD OOO OS abo ood y-- 462 
party’s own 
adopted by improper cross-examination ................ 594 
AAVETSE, WITNESS AS i aaussetoeseteve: otal et | slicl stclet fey erskarcvckoteiaeer ae atotne 593 
definied 3 ccesreee sie euecs recedes © at's tote ee ere eter 598 
witness calledubysboth parties: asus seers ee se eee 593 
person) accusedvoticrimesas eter ieee roe einen 119, 602 
prior consistent statements of, inadmissible .............. 597 
exception: where fabrication of evidence claimed ........ 597 
privilege against self-incrimination of ................. 599-610 


(see, also, Self-incrimination) 
recollection of, 


examination to refreshy Gams, seriek son semen eit 5538, 589 
memoranda to, retreshee se ceca cee ose 544-552 
(see, also, Memorandum) 

POSsitiveness of smmateriale, ewe eee ere ere 548 
Hedivect CxaMINatlOn oO hmewerseyrirec cece eerste eoterneaenneraete 598 
rehabilitatloniot dmpeacned aaa 595, 596, 598 
self-contradictory statements of, distinguished from 

AAMISSIONS Hi, icavessrscettreeee tie Aaets oe ee ACen RRR ee ae 354 
separation of 

beforercommultpin ps Ma cist ie temas citi iene enna 539 

effect of disobedience to order of ..............++.e+eee 541 

in: ‘trial courte. se saeco cee namere eae rece ero 5388 
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subscribing 

(see Subscribing witness) 
tesuinyans throughsinterpreters. octet em sie ciiele 6 sisi aiere 554 
LESGINON Oat tOrmMernitrialuey piece cet time iieeeec err: 340-849 


(see, also, Testimony at former trial) 
to privileged communications 
(see Privileged communications) 


Workmen’s compensation and arbitration 


amount of evidence necessary to sustain award ........... 839b 

ALDIELATIONWCASES: UNGET yc iers cc. vies sic sta a ctsle ee cre cheteerer sists; amtel 839c 

declarations of deceased employee in .............-2+-eee- 839a 

EXCePUONGLOPELCATSAYINULG teens ce cecs cele e cles neice nee 254 

technical rules of evidence inapplicable to ................ 839a 
Workmen’s Compensation Law 

pertaining to evidence necessary to sustain award ......... 339a 


X-ray photographs 
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